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THE HONOURABLE CHARLES ALLAN STUART 
W. Kent Power, Q.C., LL.B., Legal Consultant, Calgary, Alberta 


‘A man’s achievements are to be measured by subtracting from what now 
exists that which he has added to what preceded him.” This thought expressed 
by a very eminent American judge in his tribute to the greatest of English 
legal historians’ is especially applicable to the late Hon. Mr. Justice Stuart. 
His contribution to the architecture of the jurisprudence and higher education- 
al system of this new province was of permanent importance. Two years after 
his appointment to the Supreme Court of the North-West Territories and one 
year after his appointment to the first Supreme Court of Alberta, he became 
in 1908 the first chancellor of the University of Alberta and retained that office 
until his all-too-early death in 1926, before he had completed his 62nd year. 
To his responsibilities as chancellor he brought the learning of a. scholar 
(he had been McCaul gold medalist in classics at the University of Toronto) 
and the enthusiasm and painstaking interest of one who must have been con- 
scious that he was assisting in building an enduring institution which would 
be a most potent force in the lives of the future residents of this new land of 
promise; and, what was equally important, he took a most kindly interest in 
the aspirations and activities of young people. He was a very human man, 
who won not only respect but affection. The many columns of tributes from 
colleagues and friends which appeared in the press on his passing are permeated 
with sincere expressions of a sense of personal loss. 

As a judge, one who was a member of a very ‘strong bench, he played a 
very influential role in moulding the jurisprudence of the western provinces 
and the constitution of his beloved Canada (he was born in Middlesex County 
in Ontario, and was a graduate, with honours, from Toronto University, and, 
in law, from Osgoode Hall). As one of his close associates said: “As a citizen 
he was first and foremost a Canadian who had visualized the future power 
and dignity of this nation. In our first [Alberta} legislature he was the most 
distinguished representative.” It is therefor not surprising that his favorite 
branch of legal study was Canadian constitutional law; and that he became 
known throughout the Dominion as one of our foremost authorities on that 
subject. 


His judicial career is memorable especially for his participation in two of 
the landmarks in our legal history. He was the trial judge in the famous 
“Alberta and Great Waterways Railway case”.? Although his reasons there- 
in (which occupy the first pages of the first volume of W.W.R.) were not 
sustained by the Judicial Committee, some very eminent Canadian lawyers 
were of the opinion that this was one of the instances in which that august 


rribunal indicated its musunderstanding of the effect of the B.N.A. Act. 


Mr, Justice Frankfurter writing of Sir William Holdsworth, in “Of Law and Men”, at p. 282. 
Rex. v. Royal Bank of Canada (1911) 1 W.W.R. 1, affirmed ibid. 1159, reversed 3 W.W.R. 


994 


247 














He also wrote the leading reasons for judgment in another case of far- 
teaching importance, Board v. Board’ which made clear the existence in Al- 
berta of the English statute of 1857 respecting divorce, and also that the 
jurisdiction of the provincial Supreme Court was comprehensive and empower- 
ed it to grant decrees in such cases. Of the authorities bearing on that point, 
Lord Haldane said: “They are collected in the admirable opinion of Stuart, J. 
in the Supreme Court in the present case, from whose reasoning, as well as 
from the arguments employed by the other learned judges there, their Lord- 
ships have derived much assistance.” ‘Admirable” was, indeed, the appropriate 
word. As a model of vigorous, lucid and concise English, and cogent reason- 
ing, the writer can recall nothing in legal literature that surpasses these reasons 
for judgment. A brief example of the terseness of his style, which readers, 
both legal and lay, may find it helpful to keep in mind, was his statement 
in that case: “The question is not what Parliament meant or intended to say 
but what Parliament meant or intended by what it said.” No law student can 
overvalue the importance of the ability to write clear and forceful English, 
and time spent on reading the reasons of Mr. Justice Stuart will be well repaid. 

In truth it can be said that the welfare, in its best sense, of the past and 
present residents of this province, has been greatly advanced and enhanced 
because this scholarly, able, public spirited and foreseeing son of Ontario 
decided, after experimenting with life elsewhere, to make his home here. 
But a man’s character and relations with his fellow men are of even more 
importance than his learning or mental faculties; and of him his colleague the 
late Mr. Justice Walsh [afterwards Lt. Governor} wrote: “But more important 
than that [his intellect, knowledge, etc.] we loved him for himself. He was 
essentially human. No kinder heart than his ever beat in the breast of man 

. we his associates, bound to him by ties of real affection mourn the 
death of a man of kindly impulses and generous instincts who was our 
friend in the truest sense.” 


3{1918} 2 W.W.R. 633 affirmed [1919] 2 W.W.R. 940 (P.C.). 
248 











THE BERKHEISER CASE AND LESSORS’ ASSIGNMENT 


-ndrew R. Thompson, LL.B., LL.M., Associate Professor, Faculty of Law, University of Alberta, 
Co-author (with David E. Lewis), Canadian Oil and Gas, 1957, Butterworth. 


The Berkheiser Case 


The Berkheiser case’ provides an authorative beginning for examination 
of problems concerning oil and gas leases. Not the least of these problems 
is the effect to be given the various types of assignments by a lessor of his 
royalty and mineral interests. 


A brief statement of the facts and result of the case will serve to 
place it in proper perspective. After making a will in which she devised certain 
land to her son, a testatrix then made an “unless”* type of oil and gas lease of 
the land. The lease was in effect at the time of her death but terminated by 
surrender soon thereafter. The executors of her estate applied for directions 
as to the disposition to be made of the oil and gas and of delay rentals accruing 
and paid after her death. For the estate it was contended that the making of the 
lease operated to adeem the devise to the son to the extent of oil and gas. The 
court held that the lease did not have this effect and that the son was entitled 
as devisee to oil and gas and delay rentals. 


In reaching this decision the court classified the oil and gas lease as a 
profit a prendre.’ Professor Summers warns against indiscriminate classi- 
fication of interests in oil and gas since classifications will be valid only 
to the extent that accurate analogies can be drawn between the physical and 
economic facts of oil and gas and the facts of substances of known legal status.’ 
In view of this warning, it should be observed that Canadian courts have ap- 
proached the classification of oil and gas interests with great caution. The 
identification of the oil and gas lease as a profit a prendre is the culmination of 
early Ontario cases settling the question for that province and of later cases 
from the western provinces in which judicial opinion has leaned towards this 
view. Even with this weight of judicial opinion Mr. Justice Rand was not 
content to classify the lease as a profit a prendre without a careful assessment 
of the physical facts of oil and gas and of the purposes for which the lease was 
designed.” Of the accepted property concepts, Canadian judicial opinion has 

1[1957} S.C.R. 387, 7 D.L.R. (2d) 721. 
“The feature which identifies an “unless’ type of lease is a proviso that if the drilling of a 
well is not commenced within one year the lease shall terminate unless on or before the 
anniversary date the lessee shall have paid to the lessor a sum of money for the privilege 
of deferring drilling for a period of one year, and so on from year to year during the 
primary term (which is usually 10 years). For a typical “unless” type of lease see 
Canadian Oil and Gas, Form A.I. (d). For the automatic termination feature of the 
“unless” type of lease see Canadian Oil and Gas, §104(1). 
Rand J., at p. 392; Kellock J., at p. 399. 
*Summers Oil and Gas, Vol. 1. §11, at p. 19. 
anadian Oil and Gas, §41. 

1957] S.C.R. 387, at pp. 391, 392. 











found the profit a prendre the closest analogy to the interests manifestly in- 
tended to be created by the parties to the instrument. 


Professor Summer’s warning must yet be heeded. It is a tendency of the 
legal mind to treat legal categories as if they were the factors of an electronic 
computer. Thus, if the proper categories are selected and fed into the machine 
known as “Law”, the correct answer to a problem will automatically result. 
This type of thinking is not of the high order of judicial thought which 
produced the Berkheiser decision, nor will it reflect the spirit of that decision 
if in consequence indiscriminate use of categories is substituted for careful 
analysis in the solution of oil and gas problems.” There will be a temptation to 
be less discriminating now that the Berkheiser case has provided a label for 
identifying the lease and attributing its characteristics." The courts must resist 
this temptation; and must be astute to project the analogy which results in the 
oil and gas lease being identified as a profit a prendre only so far as the 
essential quality of similarity in physical and economic facts pertains. 


2. The Lessor’s Interests 


The ratio of the Berkheiser case is that the lessor of oil and gas under 
the “unless” type of lease has a reversionary interest in oil and gas expectant 
upon termination of the lease. In paraphrase of the words of Martin B. in 
Martyn v. Williams,’ the nature of this reversionary interest may be stated 
as follows: 


On termination of the lease the lessor is entitled to exercise all the acts which the lease au- 
thorized the lessee to do, not by reason of the lessee’s estate reverting and continuing as an 
existing estate, but by virtue of the lessor’s ownership of and dominion over his own land. 
During the continuance of the lease there is the relation of reversioner and ownership of 
particular estates between the lessor and the lessee. There is exactly the same privity of estate 
as exists between reversioner and tenant properly so-called, and upon termination of the 
oil and gas lease the entire interest in oil and gas reverts to the lessor as upon expiration 
of an ordinary lease. 


In addition to his reversionary interest in oil and gas, the lessor is entitled 
to benefits under the lease, the royalty on production being the most significant. 
These lessor’s interests have been the subject of widespread speculative deal- 
ings in western Canada and particularly in Saskatchewan, where private owner- 
ship of mineral interests predominates over government ownership. The legal 


effect of these dealings will be examined, and for this purpose a typical trans- 
action will be described. 


A person wishing to acquire an interest in oil and gas in lands which 


7An example of indiscriminate use of categories is to be found in the judgments of the 
courts below in the Berkheiser case where the statement of Lord Cairns in Gowan v. 
Christie (1873), L.R. 2 Sc. and Div. App. 273, at p. 284, that a mineral lease was 
“a sale out and out of a portion of land” was applied incorrectly to classify the oil and 
gas lease as an agreement for the sale of land. 

®The tendency is notable in Falcon Exploration Ltd. v. Gunderson (1958), 25 W.W.R. 416. 
The fact that the defendant dealt with the belief that an oil and gas “lease” was an 
ordinary lease did not by itself support a finding of no agreement to “lease”. Want of 
consensus ad idem is not established merely because the parties are unfamiliar with the 
legal categories by which their dealings are identified. If the defendant was aware of the 
usual provisions of an oil and gas “lease” it was immaterial that he did not know that 
the “lease” is really a p-ofit a prendre and that the “annual rental” is not a rental at all. 
The decision is unobjectionable insofar as based on uncertainty. 

®(1857), 1 H. & N. 817, 156 E.R. 1430. 
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are subject to lease finds ready acceptance to a proposal to acquire a half in- 
terest in prospective royalties, and to this end an assignment of an un- 
divided one-half interest in the benefits accruing to the lessor under the lease 
will be executed by the lessor.’” In addition the person will seek to induce the 
lessor to grant an undivided one-half interest in the mines and minerals, and 
further, to give an option to lease oil and gas upon termination of the existing 
lease."* 


3. Effect of Assignment of Benefits 
(a) Between Lessor and Lessee 


The main benefit accruing to the lessor under the lease is the right 
to receive royalties should production be obtained. As between lessor and 
assignee, problems concerning royalty assignments arise most frequently from 
failure to appreciate the characteristics of a royalty. While the nature of a 
royalty is the subject of a variety of judicial comment, there is yet no state- 
ment binding Canadian courts."* In the case where an assignment is not 
accompanied by a transfer of the lessor’s reversionary estate in oil and gas, 
an Ontario case has decided that the assignee of a royalty merely has contractual 
rights, and that these rights are limited to recovery of the royalties payable 
under the lease existing at the time of the assignment.’* Consequently, the 
assignee’s right to royalties disappears upon termination of the lease, and this 
result would seem to follow even though the lease is terminated by voluntary 
surrender. The decision is obviously correct if the instrument of assignment is 
construed to operate only upon the royalties to be paid under the existing lease. 
Therefore, the person intending to acquire an enduring royalty interest is 
cautioned to employ an assignment which expressly includes royalties under 
future as well as existing leases."* At the same time, over-emphasis upon the 
duration of the royalty should not lead the conveyancer to draw an assignment 
which leaves doubt whether royalties under the existing lease are included. 
Such was one of the problems resolved in the assignee’s favour in Forseth v. 


Prudential Trust Co. Ltd.’° 


Litigation in the United States concerning royalties has been frequent 
owing to failure to apply elementary principles of mathematics correctly.‘ 
The zealous land agent experiences little difficulty in persuading the farmer 
that a one-tenth royalty is more generous by 2% than a one-eighth royalty. 








10This assignment often expressly excludes delay rentals. 

11These documents are described in Prudential Trust Co. Ltd. v. Cugnet (1956), 5 D.L.R. 
(2d) 1 (S.C.C.) and in the line of cases following this decision, see Canadian Oil and Gas, 
§98 (3). 

ie sate Oil and Gas, §106. 

13F yller v. Howell, [1942] 1 D.L.R. 462 (Ont.). 

14The pitfalls to which assignments of royalty interests are subject in the United States are 
described in Second Annual Institute at p. 226. The article, entitled Mineral Deeds 
and Royalty Transfers, is by Robert M. Turpin. 

15(1956), 20 W.W.R. 282 (Sask.). The problem is dealt with in Seventh Annual 
Institute at p. 317. The article, entitled Mineral and Royalty Grants and Reservations, 
is by Robert J. Stanton. 

16Seventh Annual Institute at p. 324. The article, entitled Mineral and Royalty Grants 
and Reservations, is by Robert J. Stanton. 
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Persons dealing with the lessor’s 124% royalty interest readily fail to appreci- 
ate that 1% of that royalty is not a 1% gross royalty. That such errors have 
not been the subject of litigation in Canadian courts may be some consolation 
to those responsible for primary education in this country. 


(b) Between Lessee and Assignee 


As between lessee and assignee, the main problem concerns the right of 
the assignee to be paid delay rentals’’ and royalties. The assignee desires a title 
to sue the lessee for royalties independent of the lessor. The lessee desires to 
avoid the necessity of recognizing assignments and, in particular, objects to 
dividing the royalty among a number of persons. 


With respect to delay rentals, Langlois v. Canadian Superior Oil of Cali- 
fornia Ltd.** illustrates the danger attendant upon an assignment from the 
lessee’s point of view. Having been notified of and recognized an assignment 
by the lessor of his interest, the lessee oil company was held bound to pay the 
next delay rental to the assignee, and failure to do so by the anniversary date 
resulted in automatic termination of the lease. It mattered not that the company 
had paid the disputed rental to the lessor. Obviously, the lessee’s right hand 
must know what its left hand is doing. In the case of a large company it will 
require a well-oiled machinery to enable the paying department to alter its re- 
cords of delay rental payments the moment the land department receives notice 
of an assignment it is bound to accept. 


Because an assignment of royalties is an assignment of a chose in action, 
the right of the assignee to sue depends upon the applicable statutory law. In 
Alberta, if the whole of the lessor’s royalty is assigned unconditionally and 
not by way of charge, and if the assignment is in writing and notified to the 
lessee, s. 34(15) of the Judicature Act’ gives the assignee the right to sue 
and give a discharge, and he alone can safely be paid the royalty. If the 
assignment is of a part of the lessor’s interest then the assignment is an equit- 
able assignment of a legal chose in action, and it appears that the lessor is a 
necessary party to any action by the assignee to recover the royalty, either as 
plaintiff if he willingly lends his name, or as defendant, if he is unwilling.”° 
The lessee may pay the lessor and. obtain a legal discharge, but if he does so 
after notice of the assignment, he runs the risk of being condemned in equity to 
pay again if the lessor does not account to the assignee.” 


In Saskatchewan an assignment in writing, whether of the whole or only 
of a part of the lessor’s interest, falls within the purview of s. 2 of the 
Choses in Action Act.** This section entitles the assignee to sue in his own 
name without the assistance of the assignor. 


17The term “delay rental” denotes the annual payment for the purpose of deferring the 
commencement of drilling operations provided for in the “unless” type of oil and gas lease. 
It differs from ordinary rent because the lessee is under no obligation to pay it. If he 
fails to pay and has not commenced drilling operations, the only legal consequence is 
loss of the lease, see Canadian Oil and Gas, §104(1). 

18(1957), 23 W.W.R. 401 (Man. CA.) 

19R.S.A. 1955, c. 164. 

20A recent authority is Di Guilo v. Boland, [1958] O.R. 384. 

214 Halsbury (3rd ed.), §1055. 

22R.R.S. 1953, c. 360. See Gordon v. Gordon, [1942] 1 W.W.R. 9903 (Sask. C.A.). 
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The lessee seeks to avoid the burdens of assignment by inserting clauses 
into the lease preventing partial assignments and naming a depository who will 
be agent to receive royalties on behalf of the lessor and his assigns.” These 
clauses harmonize with the royalty trust agreements that are common in cases 
where royalties are offered for speculation or investment. The royalty is 
assigned in whole to a trustee who is named depository to receive the royalty 
and divide it among the persons entitled to participate in the royalty. 


(i) Partial Assignments Clause: In the case of an assignment of part of the 
royalties otherwise than through the medium of a trustee, a difficult question 
arises concerning the effect of the partial assignment clause on the right to 
sue of an assignee who has notified his assignment to the lessee. A typical 
clause of this type will provide that the parties may assign, sub-let or convey 
provided that no assignment of royalties or other moneys payable under the lease 
shall be binding upon the lessee unless the same be for the entire interest of 
the lessor therein. This clause has no couunterpart in United States leases.”* 
One American author states that “Oil and gas leases universally provide that 
the interest of both lessor and lessee is assignable in whole or in part”.”° 
It also appears that clauses restricting assignment of choses in action are of 
rare occurrence generally. The subject-matter is treated in Halsbury in 
the 3rd edition, where the learned authors summarize the few authorities in a 
sentence which itself is ambiguous and apparently self-contradictory.”” The 
dearth of authority on the point leads one to probe deeper than merely to as- 
sume that the clause against partial assignments binds the assignee because it 
forms part of the very contract by which the royalty is payable. 


If the clause amounts to a covenant by the lessor not to make a partial 
assignment of royalties then the only consequence of breach will be a liability 
of the lessor to pay damages. If, on the other hand, the clause is intended to 
remove the chose in action from the realm of assignability except in the case 
of assignment of the whole, the question is simply whether the law permits this 
course to be taken. In this connection it should be noted that the very reason 
why equity intervened to give recognition to assignments was because assign- 
ments were not binding at common law. Should equity withhold its intervention 
merely because the parties have expressly declared what is in any event the legal 
effect of their contract, i.e., that it is not assignable? Does such a stipulation 
amount to more than express dissent to assignment which has been held to be 


23For typical clauses see Canadian Oil and Gas, Div. C. Form A.1(d), clauses 21, 22. 


24An examination of Summers, Thornton, the Oil and Gas Reporter and the Annual 
Institutes has not revealed a single case on such a clause. A related clause to the effect 
that no divisions in ownership shall operate to enlarge the obligation or diminish the rights 
of the lessee is discussed in Second Annual Institute, p. 245. The article, entitled 
Miscellaneous Clauses, is by George S. Terry. 


25Kulp, Oil and Gas Rights, p. 609. 

264 Halsbury (3rd ed.), at p. 520. 
1076. Condition against assignment. The mere insertion in a contract, as, for example, 
in a policy of life insurance, of an express condition that it shall not be assignable in any 
case whatever will not necessarily prevent the assignment of the beneficial interest 


in the contract, but parties to a contract can by express stipulation render the benefit 
of the contract incapable of being assigned. 
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inconsequential if the circumstances are otherwise present for the intervention 
of equity to enforce the assignment?*’ 

In the case of McKillop and Benjafield v. Alexander™ an agreement for 
sale of railway lands in Saskatchewan read, in part, as follows: 

“No assignment of this contract shall be valid unless the same shall be for the entire interest 

of the purchasers, and approved and countersigned on behalf of the company.” 
In this case the majority of the court held that an assignee who had not obtained 
the approval of the company nevertheless had an equitable interest in the lands. 
The case involved a conflict between competing assignees, however, and the en- 
forcement of the assignment against the company was not directly in issue. 
Therefore its authority is weakened for the proposition that the clause against 
partial assignments is ineffective to relieve the oil and gas lessee of the neces- 
sity of recognizing partial assignments. “ 

The Land Titles Act of Alberta*’ contains a section which is not to 
be found in the statute law of the other western provinces. This section reads 


as follows: 


(1) Any contract in writing for the sale and purchase of any land, mortgage or encumbrance 
is assignable nothwithstanding anything to the contrary therein contained, and any 
assignment of any such gontract operates according to its terms to transfer to the assignee 
therein mentioned all the right, title and interest of the assignor both at law and in 
equity, subject to the conditions and stipulations contained in the assignment. 

Nothing herein contained shall be deemed to affect any rights at law or in equity 
of the original vendor or owner of the land, mortgage or, encumbrance, until notice in 
writing of the assignment has been either sent to him by registered mail or served upon 
him in the way process is usually served, and the notice mentioned in s. 141 shall be 
deemed to be such notice. (Italics Supplied) 


tS 
~— 


” 


That the words “contract in writing for the sale and purchase of land... 
might be construed to include an oil and gas lease is indicated by McColl- 
Frontenac Oil Co. Ltd. v. Hamilton.*’ It would follow that an assignment 
by the lessor of his rights under the lease would bind the lessee despite a 
clause against assignments. It must be cautioned, however, that s. 157 does 
not mention partial assignments and that the legislature seems to have 
had only purchasers’ assignments in mind. 

In Saskatchewan, where the assignment of a part of the royalties falls 
within s. 2 of the Chose in Action Act,’' certain words in the section give 
express effect to stipulations in contracts against assignment. This section, 
with the words in question italicized, reads as follows: 


S.2 Every debt and every chose in action arising out of contract shall be assignable by any 
form of writing containing apt words in that behalf, but subject to conditions and re- 
strictions with respect to the right of transfer as may appertain tp the original debt or 
as may be connected with or be contained in the original contract and the assignee 
thereof may bring an action thereon in his own name as the party might to whom the 
debt was originally owing or to whom the right of action originally accrued, or he may 
proceed in respect of the same as though this Act had not been passed. 





274 Halsbury (3rd ed.), §1027. 
28(1912), 45 S.C.R. 551. 


*8aThe case is distinguished in McAvoy v. Royal Bank of Canada, [1933] 3 W.W.R. 443, 
where the Saskatchewan Court of Appeal upheld the validity of a similar clause. 

*9R.S.A. 1955, c. 170, s. 157. 
T1953} 1 S.C.R. 127, [1953} 1 D.L.R. 721. 
R.S.S. 1953, ¢. 360. 
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It is suggested, however, that these words may have been intended to 
preserve only such conditions and restrictions on transfer as pertain generally 
in law and equity. Like its counterparts, the English Act** and s. 36(m) of 
the Alberta Judicature Act** this Saskatchewan legislation was probably in- 
tended merely to simplify procedure and not to affect substantive law.** It 
differs from its counterparts in that it carries the procedural simplifications 
further, giving the assignee the right to sue in all cases whether the assign- 
ment be of the whole or only of part of the debt. 

This review of the authorities cannot but leave some doubt as to the effec- 

tiveness of a clause restricting the right of the lessor to assign his royalties, 
and suggests that a lessee who ignores notice of an assignment, even of a part 
of the royalties, may be condemned by equity to pay the royalties twice despite 
the inclusion of such a clause in the lease. 
(ii) The Depository Clause: This clause may take a variety of forms and prob- 
ably will expressly bind the assignee of a part of the royalties to accept pay- 
ment through the medium of the depository. The lessee will then be relieved 
of the necessity of splitting payments. If the partial assignments clause does 
not entitle the lessee to ignore a partial assignment then in the case of some 
depository clauses it is probable that the assignee can require the appointment 
of a separate depository to receive his share of the royalties. Whether or not 
the depository will be required to recognize an assignee of a part of the 
royalties will depend upon the agreement made between the lessor and the 
depository. 


+ 


4. Effect of Assignment of Reversionary Estate 


The foregoing analysis assumes that the transaction between lessor and 
assignee has been a bare assignment of the benefits under the lease with the 
reversionary estate in oil and gas remaining in the lessor. It has been mentioned, 
however, that a typical transaction between lessor and assignee includes, in ad- 
dition to an assignment of a fractional interest in royalties, an assignment of an 
undivided interest in mines and minerals. This latter assignment has effect with 
respect to Torrens system land as an implied agreement to transfer an undivided 
one-half interest in the lessor’s mines and minerals including his reversionary 
estate in oil and gas. Assuming that the circumstances are such that the implied 
agreement to transfer this interest is specifically enforceable then notification 
to the lessee of the assignment duly authenticated must be treated as creating 
privity of estate between the assignee and the lessee. The effect of privity of 
estate upon delay rentals and royalties requires a consideration of statutes 
and cases of some antiquity. It is a matter of great consternation to some and 
of perverse delight to others to find how often oil and gas problems require a 
re-examination of basic concepts of law. Those to whom the research of legal 
obscurities is a pursuit of joy must take care that they do not earn the censure of 
Mr. Justice Holmes, who found it “— revolting to have no better reason for a 


22Law of Property Act, 1925, s. 136. 
33R.S.A. 1955, c. 164. 
34This is the accepted view, see Cheshire and Fifoot, Law of Contract, 4th ed., p. 417. 
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rule of law than that so it was laid down in the time of Henry IV”, and “— 
still more revolting if the grounds upon which it was laid down have vanished 
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long since, and the rule persists from blind imitation of the past”. 


(a) Delay Rents and Royalties as Incident to the Reversion 
(i) As Rent — In Halsbury it is stated that— 


“Rents and royalties are true rents in the sense that they are incident to the reversion . . .”°6 


In this passage the authors of Halsbury are referring to royalties reserved on 
a lease of mines and minerals. However, the oil and gas lease is not a lease but 
a profit a prendre, which is an incorporeal hereditament. A number of other 
passages in Halsbury make it clear that payments reserved out of an incorporeal 
hereditament are not a true rent and cannot be distrained for,’ and this view 
is the opinion of Chief Justice Williams in Langlois v. Canadian Superior Oil 
of California Ltd.** Therefore, rents and royalties payable under an oil 
and gas lease are not incident to the reversion as rent, though the right to re- 
ceive them may pass with the reversion to the assignee. 


(ii) As a Covenant to Pay — The right to receive royalties may pass to 
the assignee if the covenant to pay them is one running with the reversion. The 
origin of the right to sue on a covenant because of privity of estate is the 
statute 32 Henry VIII, c. 34,°° which was enacted to ensure to the Crown the 
fruits of confiscation of the ecclesiastical estates. This statute attaches to 
the land the benefits and burdens of covenants contained in grants of land so as 
to bind grantees of particular estates and grantees of reversionary estates de- 
spite want of privity of contract. 


In Saskatchewan the provisions of 32 Henry VIII, c. 34 are to be found in 
ss. 3-6 of the Landlord and Tenant Act*® with a difference that is significant 
with respect to oil and gas leases. Whereas 32 Henry VIII, c. 34 is expressly 
made applicable to grants of incorporeal hereditaments, the language of ss. 3-6, 
with the exception of s. 5,** contemplates only the landlord and tenant relation- 
ship. Because the oil and gas lease is not a lease, it follows that the Landlord 
and Tenant Act does not give to the assignee of the reversion in oil and gas 
the benefit of covenants contained in the lease. However, in Saskatchewan, to 
the extent that the Landlord and Tenant Act has not replaced it, and in Alberta, 
where there is no landlord and tenant legislation of like effect, the statute 
32 Henry VIII, c. 34 may be applied to attach the benefit of covenants in an oil 
and gas lease to the reversion if the statute was introduced into these provinces 


85T he Path of The Law (1897), 10. Harv. L. R. 457, at p. 469. 
3822 Halsbury (2nd ed.), §1313. 
8712 Halsbury (3rd ed.), §132; 20 Halsbury (2nd ed.), §171; 22 Halsbury (2nd ed.), §1330. 


38(1957), 23 W.W.R. 401 (Man.). Chief Justice Williams is the author of Canadian Law 
of Landlord and Tenant. 


39See Statutes at Large, 1461-1601, at p. 294. 
40R.S.S. 1953, c. 312. 


*1Section 5, in attaching to assignees of the reversion the burden of covenants, contains 
words extending the property interests affected to include “lands, tenements, rents or any 
other hereditaments”. 
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as the law of England at July 15, 1870.° In the Berkheiser case both Mr. 
Justice Rand and Mr. Justice Kellock cited Martyn v. William* which decided 
that a grant of the right “to dig, work and search for china clay, and to raise, 
get and dispose of the same” was a grant of an incorporeal hereditament, the 
covenants relating to which ran with the land in favour of assignee of the re- 
version. Mr. Justice Rand referred to Lord Hastings v. North Eastern Rly. 
Co.** as deciding that a covenant to pay for the privilege of a way-leave on 
which to make and use a railway based on a rate on the coal carried to a 
certain port ran with the reversion. These cases were applied to hold that the 
delay rentals in question in the Berkheiser case passed with the reversionary 
interest in oil and gas under the devise of the land. But the court was not 
called upon to consider whether 32 Henry VIII,'c. 34 had been introduced as 
the law of Saskatchewan. The question to be asked is whether 32 Henry VIII, 
c. 34 was reasonably applicable to local conditions prevailing in the North- 
West Territories at July 15, 1870. While the preamble to' the statute identifies 
its purpose as one of securing the Crown the profits from the confiscated 
ecclesiastical estates, the statute is expressly extended to the benefit of all 
grantees of reversions, and in this broader sense may be said to be applicable to 
local conditions in the North West Territories at July’ 15, 1870. This matter 
is not free from doubt, however, as an examination of the decided cases will 
reveal.*” In the United States the prevailing view is that royalties run with the 
reversionary estate in oil and gas.*° 


(b) Effect Between Assignor and Assignee 
In Alberta the Transfer and Descent of Land Act*' provides that the 


effect of a transfer or conveyance is to pass all the estate or interest of the 
transferor or grantor in the land except such estate or interest as might be 
specifically reserved or excepted in the instrument. Of the same effect is s. 
84 of the Land Titles Act of Saskatchewan.** Therefore, where an owner 
in fee simple makes an oil and gas lease and then assigns or transfers his estate 
in the land, the assignee or transferee obtains the reversionary estate in oil 
and gas unless these substances specifically or mines and minerals generally are 
excepted. The covenant to pay royalties passes with the reversionary estate 
to the assignee or transferee.*” In fact, upon notice to the lessee of the assign- 


42The legislative provisions for the adoption of the laws of England at July 15, 1870 into 
the North-West Territories are reviewed in the julgment of Harvey C.J.A. in Re Simpson, 
{1927} 3 W.W.R. 534, [1927] 4 D.L.R. 817. 


+3(1857), I H. & N. 817, 156 E.R. 1430. 

**f1898] 2 Ch. 674. 

‘Re Simpson, [1927] 3 W.W.R. 534, [1927] 4 D.L.R. 817 (Alta. C.A.) followed in 
Re Budd Estate (1958), 24 W.W.R. 383 (Alta.) (rule in Shelley’s Case held inapplicable) ; 
Huggard Assets Ltd. v. A.G. for Alberta, {1953} A.C. 420, 8. W.W.R. (N.S.) 561, [1953] 
3 DLR. 225 (P.C. Alta.) (Statute of Tenures, 1660, probably not applicable); Re 


Moffat Estate (1955), 16 W.W.R. 314 (Sask.) (Settled Estates Act, 1856 (Imp.) c. 120, 
s. 17 held applicable). 


46Summers Oil and Gas, §600. 
47R.S.A. 1955, c. 342, s. 8(1). 
48R.S.S. 1953, ¢. 108. 

*9Sce p. 256, ante. 
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ment or transfer, the lessee carmot safely pay delay rentals to anyone but 
the assignee or transferee.” 


In the case of an assignment of an tifidivided ‘half interest in mines and 
minerais, the assignor and assignee become tenants in common of the reversion- 
ary estate in oil and gas. In the event this estate is severed, as by partition, the 
apportionment of delay rentals and royalties must be considered. In Re Dawson 
and Bell” the Ontario Court of Appeal held that where three tenants in com- 
mon severed their interests in land leased for oil and gas the royalties were to be 
apportioned according to the proportions which the divided parts bore to the 
whole of the land, notwithstanding that the gas wells on which the royalties 
were paid were located entirely on one of the parts. To reach this conclusion 
the court treated the royalties as in esserice a rent and incident to the land. 
The opposite result has generally prevailed in the United States where the 
non-apportionment rule is applied in all oil-producing states except Pennsylvan- 
ia.” The non-apportionment rule is considered by many to lead to hardships and 
difficuit problems of application."* The Ontario decision provides the op- 
portunity for Canadian courts to avoid these hardships and difficulties. 


(c) Effect Between Assignee and Lessee 


An assignment of the lessor’s reversionary interest in oil and gas creates 
privity of estate between the lessee and the assignee, the. relation being that of 
tenant of a particular estate and tenant of the reversionary estate.“ When the 
lessee is notified of the assignment the royalties must be paid to the assignee 
because, like rent, they run with the reversion.”” In Langlois v. Canadian Super- 
ior Oil of California Ltd.”* it was held that the assignee was the only person 
lawfully entitled to be paid delay rentals. In that case the lease gave the right 
to assign and assignments both of the delay rentals and royalties and of the 
reversionary estate had been duly made and notified. The failure of the 
lessee to pay delay rental to the assignee resulted in automatic termination of the 
lease. Probably the assignment of reversionary estate alone would have en- 
titled the assignee to receive the delay rentals as payments which, like royalties, 
run with the reversion.” 


(i) The Partial Assignments Clause—The clause against assignment of less 
than the lessor’s entire interest in royalties and other payments under the 


50L anglois v. Canadian Superior Oil of California Ltd. (1957), 23 W.W.R. 401; see p. 252, 
ante, 

5111945} O.R. 825. 

52Eighth Annual Institute, p. 125. The article, entitled Separately Owned Tracts Under 
Single Leases, is by Claude O’Quin. 

58] bid. 

54Attornment is unnecessary; in Alberta, assuming (1705) 4 & 5 Anne, c. 3, ss. 9, 10 (am. 
41737) 11 Geo. 2,.c. 19, s. 11) to be applicable English law at July 15, 1870; in Sas- 
katchewan, by the Landlord and Tenant Act, R:S.S. 1953, c. 312, s. 58. 

55See p. 256. ante. 

°8(1957), 23 W:W.R. 401. 


574 case might be made for distinguishing delay rentals from royalties in this respect. While 
royalties are akin to rent, delay rentals are treated more as option money, payments of 
which extend the term from year to year. Option payments must be made strictly in 
accordance with the terms of the contract and hence it might be held that, despite an 
assignment of the reversionary estate, delay rentals must be paid to the lessor named in 


the lease. 
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lease has been discussed in connection with a partial assignment of bene- 
fits. The effect of the clause must now be considered in the case of a 
partial assignment of the reversionary estate. Apart from the clause, if the 
reversionary estate is divided and the royalties are apportioned, the obligation 
to pay them is itself divided, requiring the lessee to pay the assignee his 
portion. If the partial assignment is of undivided interests then the 
assignor and assignee are tenants in common of the reversionary estate and, 
apart from the clause, the assignee can probably require the lessee by notice 
to pay the royalties in several portions according to the fractional interests 
of each."” In either case the lessee will find himselt obliged to divide 
royalty payments. The very object of the partial assignment clause is to ex- 
cuse the lessee from this obligation, and the question is whether the clause 
effectively achieves this object. Doubt has been raised as to the effectiveness 
of the clause in the case of partial assignments of benefits."". Of even more 
doubtful effect is the attempt to apply the clause in the case of partial 
assignments of the reversionary estate. The main difficulty is that the clause 
does not even purport to affect such assignments.’ In result, the partial 
assignment of the reversionary estate binds the lessee when it is notified to him, 
and as a legal consequence the right to royalties runs with the several rever- 
sionary estates and the obligation of the lessee to pay the royalties may be 
divided. Should the clause against partial assignments purport to restrict 
assignment of the reversionary estate the further difficulty arises whether 
the restriction is a valid restraint on alienation.” 


(ii) The Depository Clause—If the lessee is bound by a partial assignment 
of the reversionary estate in oil and gas it may be that the depository clause 
will not enable him to avoid the necessity of dividing royalty payments and 
paying portions to the several assignees of the reversionary estate. This result 
may follow either because the several assignees may be entitled under the 


'Ssee p. 243 ante. 
59 This again is the result of 32 Henry VIII, c. 34. See 20 Halsbury (2nd ed.) §§199, 449. 
he effect of a notice by one of two tenants in common to the lessee to sever the rent 
and pay a moiety to each is obscure. In Harrison v. Barnby (1793), 5 Term Rep. 246, 101 
E.R. 138, it was held that a terre-tenant (tenant in possession) holding under two tenants 
in common could not pay the whole rent to one after notice from the other not to pay it, 
and, if he did, the latter could distrain for his share. This case was applied in Ontario 
in Bradburne v. Shanly (1859), 7 Gr. 569, where it was held that an agent for receiving 
and paying over rents was liable for the share of rents due a co-tenant where he ignored 
a notice to pay the rents in several portions and paid the whole of the rents to the other 
cenant in common. Apparently the effect of the notices in these cases was not a 
voluntary partition. In a United States case, Carter Oil Co. v. Crude Oi! Co., 201 
F. (2d) 547, it was held that where a lessee paid royalties to a tenant in commen knowing 
the latter was misappropriating his co-tenant’s share, the lessee was liable to pay this 
share over again to the co-tenant. Partition in oil and gas cases in the United States is 
discussed in Ninth Annual Institute in an article entitled Partition of Mineral Interests 


by Charles B. Wallace. 
"lsee p. 255 ante 


52Provisions against assignment ordinarily receive strict construction, e.g. Williams, Canadian 
Law of Landiord and Tenant, 3rd. ed. p. 676. Therefore, the assignment of “royalties 
and other moneys payable under the lease” will not likely be construed to include an 
assignment of the reversionary estate. 


’The restraint is an entire restraint on alienation as to parts of the land and may be invalid, 
but see McAvoy v. Royal Bank of Canada, [1933] 3 W.W.R. 433, at p. 436. 
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wording of the depository clause to name separate depositories to which the 
shares of royalties are to be paid or because the depository ciause, as a 
burdensome covenant requiring the lessor to appoint an agent to receive 
payments, does not touch or concern the land and therefore does not run with 
the land to be binding upon the assignees.” 


5. Option to Lease 


In drafting an option to lease oil and gas upon the termination of an 
existing lease two problems exist — one of law and one of mechanics. The 
legal problem concerns the application of the rule against perpetuities since 
the termination of the existing lease may occur at a remote time. In Forseth 
v. Prudential Trust Co. Ltd.” the court refused a declaration that an option 
to lease on the termination of an existing lease was void as offending the 
rule, noting that the granting of a declaratory judgment is a discretionary 
matter and that no attempt had been made to exercise the option. The court 
pointed out that the authorities lean to the view that as between the parties 
(as distinct from the grantee and a successor to the grantor) the rule has no 
application, particularly where enforcement is sought within the limits of the 
rule. The possible application of the rule may be avoided by limiting the 
time for exercise of the option to the life of the optionor and twenty-one years 
thereafter.*° i 


The problem of mechanics concerns again the time of exercise of the 
option. With respect to time there must be certainty. But the very circum- 
stances which will result in termination of the existing lease are most un- 
certain — at least so far as the optionee is concerned, who has not the means 
of knowing whether delay rentals have been duly paid or whether production is 
continuing the lease under the “thereafter” clause of the habendum. Langlois 
v. Canadian Superior Oil of California Ltd.“’ shows that a lease may have 
expired several years before even the parties become aware that errors in the 
payment of a delay rental have brought into operation the automatic termina- 
tion clause. To give certainty to the provisions for exercising the option 
requires all the ingenuity a draftsman can command. It is not sufficient to 
provide that the option shall be exercisable within a stated period after 
notice of termination of the existing lease is given to the optionee by the 
optionor because such notice may not be given. If such a requirement is 
coupled with an obligation on the optionor’s part to give notice then there are 
still the difficulties that the obligation will not bind an assignee of the 
optionor’s reversionary estate’ and that, in any event, the only remedy 
available to the optionee for failure of the optionor to give notice may be 
damages. While equity will look on that as done which cught to be done, and 

84For covenants which touch or concern the land, see 20 Halsbury (2nd ed.), §§432, 450. 

651956) 20 W.W.R. 282, 7 D.LR. (2d) 44 (Sask.). 


86For application of the rule against perpetuities in related oil and gas problezns in the 
United States, see Eighth Annual Institute, p. 201. The article, entitled Impect of Future 
Interests on Oil and Gas, is by Dwight A. Olds. 

87 (1957), 23 W.W.R. 401 (Man. C.A.). 

68The option, if caveated, will bind the assignee, but not the obligation to give notice 
of termination. 
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therefore, in an action to enforce the option, will treat the matter as if 
notice had been given by the optionor when he became aware of the circum- 
stances terminating the lease, the probability is that the stated period for ex- 
ercising the option after notice will have expired in the meantime. In result, the 
optionee will lose the option unless equity can assume, in addition to notice 
having been given, that the optionee would have exercised the option within 
the required time. The second assumption seems unprecedented in equitable 
jurisdiction, and, in consequence, the optionee is left to his remedy in damages. 
Even these damages must be of doubtful measure because again the court can 
act merely on a probability that the optionee would have exercised the option. 


If the time for exercise of the option is made to run from the date 
when the optionee acquires, from whatever source, knowledge of termination 
of the existing lease, the difficulties noted above are avoided, but the 
dilemma remains that the optionee may be ignorant of circumstances which auto- 
matically terminate the lease and the optionor may simply ignore such circum- 
stances and permit the situation to continue as if the lease were subsisting. 
The only solution that can be offered, and still a defective one, is a clause 
combining the above procedures. Such a clause would extend the time for exer- 
cise of the option to a stated period after knowledge of termination of the 
existing lease comes to the optionee, and at the same time would obligate the 
optionor- to give notice to the optionee of termination should it come to his 
knowledge. 


6. Conclusion 


By no means have all the legal problems arising out of lessor’s assign- 
ments been considered, but those that have reveal an intricate subject-matter 
with a dearth of authorities. There is really only the Berkheiser case as a 
starting point. From that beginning the writer’s opinions may be summarized: 


(1) An assignment of benefits under an oil and gas lease without an 
assignment of the reversionary estate in oil and gas operates as an 
assignment of royalties as choses in action, the rights of the assignee 
depending wholly on the terms of assignment, the lease and the 
applicable statute law. Probably assignments of less than the 
entire interest of the lessor will not bind the lessee where the 
lease contains a partial assignment clause. Bare royalty assignments 
can best be accomplished by means of a royalty trust agreement naming 
a trustee as assignee of the reversionary estate in oil and gas to receive 
the royalty payments and distribute them among the assignees of the 
royalty. 

(2) An assignment of the reversionary estate in oil and gas creates privity 
of estate between the assignee and the lessee and carries as incident to 
the reversion the right to delay rentals and royalties. Where the 
lessor is surface and mineral owner and intends to dispose of his 
land while retaining benefits under an existing oil and gas lease, 
he must except mines and minerals, or at least oil and gas, from 
his disposition of the land. Despite the partial assignments clause 
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the assigninent of divided or undivided parts of the reversionary 
estate will bind the lessee upon notice and he will ignore the division 
of royalties at his peril. This result will work no undue hardship 
on lessees for the reversionary estate in oil and gas is seldom divided 
in fractions smaller than a half. The multiple division of royalties 
can be satisfactorily accomplished only by the royalty trust agree- 
ment. 

(3) Options to lease upon the termination of the existing lease tax the 
ingenuity for improvisation of a fully effective formula. 
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THE ENGLISH LAW MERCHANT" 


F. D. Bracxiey, M.A., Ph.D. (Toronto) Associate Professor of History 
Secretary of the Faculty of Arts and Science 


The medieval merchant was always recognized as belonging to one of the sev- 
eral distinct medieval classes. That he should be allowed a law relating only to 
himself was not at all strange to the medieval mind, accustomed as that mind 
was to the universal character of such things as canon and civil law. 
Medieval man accepted the idea that “universal” groups of particular people 
could have a particular “universal” law. True, Law Merchant was never uni- 
versal in the sense that it was the same everywhere, but everywhere it possessed 
certain basic principles. These were that Law Merchant must be equitable, 
that faith must be kept and that justice must be speedy. 


The merchant belonged to a powerful class that kings and. governments 
wished to encourage. Successful trade needs efficient state government and 
order, two things which every government, in theory at least, seeks. For 
these things, the merchants supported the governments. For the revenues which 
the merchants brought to exchequers that were never full, for governmental 
backing, the merchants obtained many privileges. They were allowed to 
develop their own methods of business and business organization, and also 
their own machinery of justice. 


It must ‘not be expected that medieval England would stand in the fore- 
front of such developments. Economically, at this period, she was always 
something of a backwater. Her principal exports were raw wool, hides and tin, 
and these commodities she exchanged for foreign manufactured goods. Foreign 
trade was largely in the hands of merchants from other lands. Consequently, 
her own markets and fairs were of no great European importance and the law 
that developed fell into the category of the markets and fairs themselves. 
As Sir William Holdsworth put it, “The impression which the published re- 
cords of our fair courts leaves upon me is that they were courts which dealt 
for the most part with petty transactions, and that consequently, the law there 
administered had not much chance to develop.”* The Law Merchant which 
had the great influence upon England’s post-medieval development came from 
the highly developed commercial life of the continent. 


This does not mean that both domestic and foreign merchants were not 
an important part of medieval England. The importance of foreign merchants 
is attested by clause forty-one of Magna Charta, which states: 

“All merchants may safely and securely go away from England, come to England, stay in 

and go through England, by land, or by water, for buying and selling under right and ancient 

customs and without any evil exactions, except in time of war if they are from the land at 
1The following is not intended to be an original contribution on English Law Merchant, 
bur is an article which may be of some value to students of constitutional history. 


The subject of Law Merchant is not well treated in most constitutional histories if, indeed, 
it is treated at all. 


2Holdworth, History of English Law, v. 114-15. 
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war with us. And if such persons are found in our land at the beginning of a war, they 
shall be arrested without injury to their bodies or goods until we or our chief justice can 
ascertain how the merchants of our land who may then be found in the land at war with 
us are treated. And if our men are to be safe, the others shall be safe in our land.” 
Both domestic and foreign merchants were placated by the 1283 Statute of 
Merchants which allowed the imprisonment of defaulters for their debts. 
The moveable goods, and even the land, of such might now be sold to satisfy 
their creditors, by the mayor and clerk of London, of York and of Bristol. 


Despite such enactments, which do prove the importance of merchants in 
England, the most highly developed commercial life in the middle ages was to 
be found in far-away Italy. Here, merchant guilds either managed to control 
completely the city-state or they allied themselves inextricably with the govern- 
ment of that state. The proof of this domination, or alliance, can be seen in 
the twelfth-century appearance of the Consules mercatorum, the heads of the 
merchant guilds, who eventually were given control over the state judicial 
machinery, at least as far as it related to commercial matters. 

An old Italian legal principle was that, if a citizen of one state harmed 
the citizen of another, the injured party could obtain his redress, if necessary, 
at the expense of any fellow citizens of the injurer. This was called the right 
of reprisal. The right did not facilitate trade and, to overcome it, Italian 
merchant communities appointed Consules hospites to represent themselves at 
all important Mediterranean trading centres. These consules advised their 
own nationals and, generally, looked after the affairs and disputes of the com- 
munity they represented. In doing so, the Consules became the ancestors 
of the modern consular staffs and did much to standardize international 
legal procedure in merchant cases. As a result, as Lord Mansfield was later 
able to say, maritime law “is not the law of a particular country, but the 
general law of nations.” 

The standardization of maritime and commercial custom by the Consules 
Lospites was aided by the similarity of merchant problems everywhere. Trade 
brought disputes over carriage, exchanges and partnership agreements, which 
were apt to be solved in various areas by solutions which had much in common. 
The great medieval fairs of Europe, international in their scope, further assisted 
this general tendency. 


Trade had suffered badly in Europe with the collapse of Rome. While 
it never completely disappeared, the exchange of goods was at first largely, if 
not entirely, restricted to periodic markets or fairs. These were encouraged 
by the Church and by kings and emperors. The authorities laid their especial 
peace upon such meetings, receiving in return concrete advantages, such as tolls, 
etc. With each such market or fair there was a court, and the right to 
hold that court belonged to the possessor of the franchise for the market or 
fair. The law utilized at first was not particularly international in character, 
and it did not become so until the appearance of the great international fairs 
and the settlements of privileged foreign merchants in the great towns. That 
law, nonetheless, always tended to stand apart from other local law or laws 
and cases were normally decided by the merchants concerned, who were both 
suitors and the doomsmen. 
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With the eventual settling down of Europe in the tenth century, when 
such enterprises as the Crusades had widened the horizons of that continent, 
the great continental fairs found a suitable environment in which they could 
develop. Mostly they were to be found at the strategical places upon the great 
trade routes which ran north and south across the European continent. That 
Italian merchants and Italian customs would contribute much to them could 
only be expected. 


While these fairs were only an episode in the long commercial history of 
Europe — for commerce soon sought permanent not transitory centres — they 
did have a lasting effect upon European commercial law and procedure. 
tngland played little part in all this: she had no great fairs of her own to match, 
for example, the great fairs of Lyons and Champagne. 


Similar developments took place in the more purely maritime field. It is 
impossible to imagine an international merchant who did not cross water, at 
some point, but maritime and commercial law did have their differences. Both, 
however, were administered with the same general procedure, according to the 
same general principles. 


England, again, was not noted for her contribution. However, she did 
have maritime courts in her greater seaports. The Domesday of Ipswich notes 
that, “the pleas yoven to the lawe maryne, that is to wite, for straunge maryn- 
erys passaunt and for hem that abydene not but her tyde, shuldene be 
completed from tyde to tyde.”* On maritime and commercial custom in the 
British Isles Gross writes: 

“Already in the twelfth century custom in some parts of England and Scotland required 

that pleas concerning wayfaring merchants should be settled before the third tide.. Bracton 

(£.334) speaks of the need of expedition in deciding such cases: ‘propter personas qui celerem 

habere debent justitiam, sicut sunt mercatores quibus exhibetur justitia pepoudrous.’ ‘Que 

nul marchaunt foreyn soit delaie par lunge traine du pley,’ ‘hastif remedie lour soit fait,’ 

and similar injunctions are often found in the records from the thirteenth century onward.’’* 
But England was not the source of a great maritime code. Her ports came to 
follow the great code of Oleron, later to be used as a basis for the Admiralty 
court which would threaten to engulf all English port jurisdiction. 


Internal trade in England during Anglo-Saxon times, as everywhere else, 
was largely confined to distinct centres to protect the merchants involved. 
As a result, there developed the “burhs” and “ports”, on which Maitland 
wrote: 


“The general logic of the process we take to have been this: The King’s burh enjoys a special 
peace: even the men who are going to or coming from it ave under royal protection: therefore 
within its walls men can meet together to buy and sell in safety: also laws which are directed 
against theft command that men shall not buy and sell elsewhere: thus a market is 
established: traders begin to build booths round the market-place and to live in the borough.”5 


Naturally this especial royal protection had to be paid for in the form of 
tolls either to the king himself or to the person or corporation who obtained 
from him the right or franchise to hold a market. These franchises tended to 
’ ~ Black Book of the Admiralty (R.S.), 11. 23. 


4Gross, Selected Cases Concerning Law Merchant (S.S.) i.xxv-xxvi. 


5Maitland, Domesday Book and Beyond, pp. 192-3. All authorities do not accept the notion 
that the Anglo-Saxon burh was a place for commerce, but important Anglo-Saxon scholars 
such as Stenton support Maitland’s thesis. 
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pass into landed hands; the fact that the grant of such a franchise was royal 
right was not always recognized until the Quo Warranto proceedings of Ed- 
ward I. 

The grant of a market implied, and early also stated, that with it went the 
right to hold a court. Many early charters conferring a market or fair fran- 
chise do specifically mention “sac” and “soc”." ‘This was not so later but, from 
the time of Henry II onwards, whether stated or not such a franchise did 
always give the right to have a court. The lawyers of Edward IV’s time be- 
lieved that every market or fair should have a tribunal.’ 


Market and fair courts became known as courts of piepowder. Sir Edward 
Coke thought that the name arose from the speed of justice granted in them — 
justice was given before the dust could fall from the wandering dusty litigants, 
or be removed from their feet. This was not the case. The name “piepowder” 
came from the dusty appearance of the wandering merchants who made up 
the pleaders and early the jury of the court. The term “piepowder court” was 
not used on the continent, but tradesmen or chapmen were sometimes called 
“piepoudreux’’. 

A borough might possess an ordinary court as well as a piepowder court. 
Sometimes the ordinary court acted as a merchant court, as the need arose, in 
which case it often kept separate piepowder records. In towns such as Bristol 
there was a piepowder court in session only during the fourteen days of the 
annual Bristol fair. When the fair ended so did the court. In Bristol, ques- 
tions concerning merchants at other times of the year were heard at the 
tolsey court. There was indefinite variety and even the usual medieval 
curiosities — some boroughs without markets had the right to hold piepowder 
courts. 


If a lord or an abbey held the franchise of a fair, he or the abbot controlled 
the piepowder court. During fair time, if the fair was in a borough, the pie- 
powder court might completely replace the ordinary court. The court officials 
were the mayor and bailiffs, if the borough possessed the fair pranchise, or the 
stewart and officials of the person or entity holding the right if the borough 


did not. 


Gross writes: 


“The expedition with which a suit might be terminated [at such courts} is well illustrated 
by a case tried in the piepowder court of Colchester in 1458. The plaintiff sued for the 
recovery of a debt at 8 a.m., and the defendant was summonsed to appear at 9 o'clock 
He did not come at that hour, and the sergeant was ordered to distrain him to come at i0 
o'clock, at which hour he made default. Similar defaults were recorded against him at 11 
and 12 o'clock. At the latter session judgment was given in favour of the plaintiff, and 
appraisers were ordered to value the defendant’s goods which had been attached. They 
made their report at 4 o’clock, and the goods were delivered to the plaintiff. Usually, however, 
if a defendant failed to appear and his goods were attached, they were held a year and a day 
before being sold.’’® 


6A charter of Henry I gives a fair to the bishop of Norwich, “cum soca et saca et thol et 
theam et infangenetheof et aliis consuetudinibus omnibus que pertinent ad jus feriarum” 
(Cal. Charter Rolls, i. 153). 

7The Year Books record ‘a chescun market est incident un court de pypoud’ por faire 
justice as marchants deins le market’ (12 Edward IV., f. 9, 22 Edward IV., f. 33). 


8Op. cit., i. xxvi. 
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To sum up, Gross remarks that “Pleas were begun without a writ, formalities 
were assuaged, few essoins were allowed, and an answer to the summons was 
expected within a day, often indeed within a hour.” 


The scope of this type of court was, of course, limited. Contract, debt, tres- 
pass, breaches of assize of bread and beer were the common actions. Pleas 
of land could not be tried nor, ordinarily, were crown pleas which awaited 


the coming of the royal justices. Some franchises, however, did include even 
crown pleas. 


In the reign of Edward IV (17 Edward IV., c.2) these courts were rigidly 
restricted to suits that arose as a result of actions taking place within the 
market or fair. The man who made the complaint to begin an action was 
forced to swear that the action or deed in question “was made or committed 
within the fair and within the time of the said fair where he taketh action.” 


Originally, like the old Anglo-Saxon courts, those who gave suit to the 
court were also the doomsmen who found the judgement, the doomsmen who 
recited the law. Later, in the reign of Edward IV, the merchants were no 
longer to act in this capacity. The chief officer of the court was to act in 
future as the judge. 


Holdsworth asserts that parties to a case might have it tried either by 
jury or by the ancient method of compurgation. 


“If they elected the former method (as they usually did) matters proceeded as at common 
law. If they elected the latter method the Red Book of Bristol, and a case of 1428 which 
occurred in the court of the staples at Exeter, show that the formal compurgation was 
disappearing, and that proof really turned upon an examination of the plaintiff’s secta. 
The secta was treated as a body of witnesses. They were examined by the court, and were 
examined apart from one another if there was any reason to suspect fraud or collusion. 
At the same time the trial had not quite assumed its modern aspect. If the members of the 
secta stuck to their tale and convinced the court the plaintiff won his case. The defendant 
could not call rebutting evidence. All he could do was to accuse the plaintiff’s witnesses of 
perjury; and to succeed on this charge he must produce at least two more witnesses than the 
plaintiff.”’1° 
The quotation from Holdsworth mentions a type of merchant court that 
has not yet been considered, the staple. A “staple” town was a town which 
provided a continuous market for a specified commodity, such as wool, hides 
or tin. To assist royal taxation on such things Edward I, in 1297, founded 
staple towns. The most famous staple in the middle ages was Calais, for long 
the Wool Staple. 


The courts of such staples were presided over by the mayor and two 
constables or justices. To them were added one merchant to represent the 
north of England, and another to represent the south of England. If for- 
eigners were involved in a case, alien merchants could be added. The staple 
courts had no jurisdiction in felonies or freehold and they sat without juries. 
From their decisions, in theory, there was an appeal to the chancellor. 

Many cases in staples did involve foreigners, for the crown, if not the 
native merchants, welcomed them to these towns. The 1353 Statute of Staples 
allowed aliens to engage in the wholesale trade in a specified group of such 


8] bid., i. xxvi. 
LUOp. cit., v. 107. 
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towns and outlined the rights of these people in the staple courts. The 
statute (27 Edward IIL., st.ii. c.8) proclaimed that all those who came to the 


staple 

“shall be ruled by the law merchant as to all things touching the staples, and not by the 

common law of the land or by the usage of cities, boroughs or other towns . . . And for the 

merchants may not often tarry long in one place . . . we will and grant that speedy right 
be done from day to day and hour to hour.” 

The staples did not choke off the intermittent fairs and markets. These 
continued with vigour only slightly abated until the late sixteenth century. 
Then they declined rapidly, probably as a result of greatly improved roads and 
transportation generally. But like many medieval institutions they died slowly. 
Piepowder courts were still being held as late as 1854, with one at Bartholomew 
fair, London. There were even later nominal survivors. 


As we will see, the Common Law courts began to take over piepowder 
cases and, even if the fair persisted, ,the court died. One or two ancient fairs 
actually are still being held. One such fair is the Portsdown fair, originally 
known as the Portsmouth Fair, which has been held three time a year ever 
since its royal charter was issued in 1194. Now, of course, it is more of a 
curiosity than anything else. 

Fair and borough courts were hardly concerned with the major legal 
problems of foreign trade: they did not develop remedies for suits concerning 
that trade. Such suits were usually left to the royal Council or to Chancery. 
Common law at first would not touch them since the facts of such cases could 
not be found by the normal Common Law process of enpanelling a jury. 
Borough and fair courts, on the whole, were fairly humble tribunals which 
fell easy victims to the gradually expanding jurisdiction of Common Law in 
the post-medieval times. Common Law devised much more effective actions to 
deal with even their petty concerns.’* 


Holdsworth notes that, 
by the end of the medieval period, it had become fairly obvious that the future 

Peres... 2 of English commercial law would take place in the central courts; and, since in 

the central courts the merchants played but a small part compared with the part they 

played in the tribunals of the cities of Italy, Germany and France, it followed that the 
manner of its development would be in some respects unique.”!? 

While Law Merchant, as it was administered at the seaport towns, did 
not differ greatly from that to be found at the piepowder courts inland, it seems 
to have been more flexible and inventive. At all events there was a strong 
possibility that the maritime towns, using the code of Oleron as a basis, might 
have evolved modern maritime law. That they did not do so was a result of 
the appearance of the Admiralty Court. 

“Admiral” is a term that appeared late in western Europe, apparently 
coming in from the east. It was not current in England until the fourteenth 
century and then there were, for some time, several admirals, not one. 

An admiral, since he is the officer in charge of a fleet, of necessity possesses 
the power to discipline the fleet under his own command. At first this seems 


1le.g. the action of assumpsit, the action of trover. 
121 bid., v. 119-120. 
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to have been the only authority of the English Admirals and they possessed no 
more until the middle of the fourteenth century. Then we can see a widening 
of their powers in the faint beginnings of an Admiralty Court. One may have 
been set up as early as 1332, although the first unmistakeable reference to 
such a court is not found in the records until 1357. In that year there was 
a court to consider claims arising out of alleged piratical activities by English 
sailors at the expense of France and the Low Countries. There were at first 
as many courts as admirals. Not until the fifteenth century do we find but 
one admiral, the Lord High Admiral, and one Admiralty Court. 

The crown had various ways of influencing the maritime courts. One was 
to send a writ instructing the mayor and bailiffs of a port to proceed and, if 
this writ was ignored, to issue an attachment for contempt. At times special 
commissions could be appointed to deal with acts of piracy and so forth 
which were normally the concern of the ports. 

Despite these controls the crown seems to have felt that something special 
was needed to settle the never-ending disputes with other maritime nations and 
areas. This is the belief of the editor of the Select Pleas of the Admiralty, 
who writes: 


“it is not unreasonable to suppose that after the battle of Sluys Edward III, acting upon the 

advice of the commissioners of 1339, extended the jurisdiction of the Admiral, which had 

been up to that date mainly disciplinary and administrative, so as to enable him to hold an 

independent court to administer complete justice in piracy and in other maritime cases.””13 

Important cases of merchant law involving foreigners hitherto had been 
the province especially of the royal Council. The Council often submitted these 
cases to arbitration and, amongst the arbitrators, there were always merchants. 
The latter naturally used the law of Oleron. In 1353 one such case was tried 
by an admiral and his council using the same type of procedure. 


Naturally the towns possessing maritime jurisdiction were fearful that the 
Admiralty Courts might encroach upon their ancient rights. Many of them 
asked for and obtained from the crown charters which exempted them from 
Admiralty jurisdiction. As a result, the admiral and his court were not of 
great importance during the balance of the middle ages. The Admiralty was 
weak as long as the crown was weak, and the crown did not become strong 
until it was worn by the Tudors. No records of Admiralty proceedings exist 
earlier than 1520. 

With the strong new dynasty, the Admiralty Court began to grow in 
strength and to assert an ever-widening jurisdiction in both maritime and com- 
mercial affairs. By the time of Henry VIII the Admiralty was threatening 
to take over all the powers of the old maritime courts. The jurisdictions of 
most of the ports were called into question and, in the end, most of them 
did succumb. What powers were left to them completely disappeared as a 
result of the Municipal Corporations Act of 1835. 


The toughest opposition came from the Cinque Ports, a confederation of 
Sussex and Kentish ports. The origin of this league of coastal towns is much 





13Select Please of the Admiralty (S.S.), i. xxv-xxvi. The commissioners mentioned had been 
appointed to deal with piracy claims made by Flanders against English searnen. 
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disputed. Some authorities assert that the league came about as a result of the 
actions of the pre-Conquest Earl Godwin. Hastings was the leader of the 
group, and the remaining original four were Romney, Hythe, Dover and 
Sandwich. Later, the towns of Rye and Winchelsea became members. The con- 
federation may have owed its origin to autumn herring fishing expeditions on the 
river Yare, a project in which all the towns took part. 

The towns, between them, provided ships for the medieval English navy, 
sixty in all, to serve for fifteen days. In return, the citizens of each town were 
called “barones”, although not considered as peers of the realm. The princi- 
pal officer of the Cinque Ports was called the Lord Warden and was possess- 
ed of considerable powers. These were bound to wither with the inauguration 
of a permanent navy but in the middle ages, when the crown needed the ships 
of the confederation, kings were prepared to go to almost unlimited lengths 
to assure it. 

Local eyres were excluded from the ports. The courts of the league were 
exempt from the jurisdiction of the Admiralty. Decisions of the courts in 
the palatinate, for the league really did possess palatinate jurisdiction, could 
only be reversed in the court of the Lord Warden. Not until 1856 was the 
civil jurisdiction of the Lord Warden removed, so powerful was his hold. 
His admiralty jurisdiction survived for a few years more, until 1869. Then, 
most of it went to the county courts, but he still retained the right of appeal 
from the county courts to which his powers went. 

The Admiralty Court, naturally, did not take its model from Common 
Law procedure but from Civil Law. This the merchants from abroad could 
understand. They also liked the Admiralty seeking advice from their own group. 

The law upon which the Admiralty was founded was the law of Oleron, 
which can be found included in the famous Black Book of the Admiralty."* 
Trial by jury did not develop: there was trial by witness instead. 

Admiralty jurisdiction was widened to include not only the discipline of 
the royal fleets but also the disciplining of other ships who broke the code of 
Oleron. The Admiralty also looked after the rights of the crown at sea. The 
court was concerned, therefore, with prizes, with flotsam, jetsam, etc. It 
judged fights and quarrels on the high seas and also on tidal rivers below 
the first bridge. In the field of civil jurisdiction it was assigned commercial 
contracts entered into abroad. 

However, there were soon reductions. The reigns of Richard II and 
Henry VIII saw the Admiralty violently assailed. In 1536 the Common Law 
courts obtained by statute the criminal jurisdiction of the Admiral. As the 


statute concerned put it, 

“before any judgement of death can be given against the offenders, either they must plainly 
confess their offences (which they will never do without torture or pains) or else their 
offences be so plainly and directly proven by witnesses indifferent, such as saw their of- 
fences committed, which cannot be gotten but by chance at few times, because such offenders 
commit their offences upon the sea, and at many times murder and kill such persons being 
in the ship or boat where they commit their crime, which should witness against them in: that 
behalf; and also such as should bear witness be commonly mariners and ship men, which, 
because of their often voyages and passages in the seas depart without long tarrying.” 


14Holdsworth, History of English Law, v. 121-3 gives a summary of the laws of Oleron. 
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Criminal offences from now on were to be tried by a commission and the 
persons neminated in the commissions came to be always the judges of the 
Common Law courts. As a result, Common Law received the criminal juris- 
diction of the Admiralty. 

Still, Admiralty civil jurisdiction remained impressive. It comprised 

“All contracts made abroad, bills of exchange (which at this point were for the most part 

drawn or payable abroad), commercial agencies abroad, charter parties, insurance, average 

freight, non-delivery of, or damage to, cargo, negligent navigation by masters, mariners or 
pilots, breach of warranty of seaworthiness, and other provisions contained in charter parties; 

in short, every kind of shipping business . . . 15 
That this wide jurisdiction would be attacked by the Common Law courts was 
almost certain when these courts began to question the jurisdiction of the 
Council and of the Chancery in the reign of Elizabeth I. 

There were various methods by which the Common Law courts could hope 
to draw in Admiralty cases, the most effective of which, finally, was found 
to be the writ of prohibition. However, for success against Law Merchant in the 
Admiralty and in the petty local courts of piepowder Common Law had cer- 
tain adjustments to make. The most important of these concerned venue. 

Medieval Common Law had strict rules here. Contracts made or designed 
to be implemented within England had always received its cognisance, but not 
contracts entered into abroad or contracts to be made good abroad. As we 


have seen, no jury could determine the facts about foreign-made and foreign- 
implemented contracts. 


This rigidity was finally overcome by one of those many fictions in the 
productions of which English Common Law has been so fertile. Judges began 
to distinguish between transitory and local actions. Actions were transitory 
if the case really had no necessary connection with a particular place or area. 
If this was so the action of the case was arbitrarily placed in England. As 
Holdsworth put it, “a plaintiff in any transitory action was now able to trans- 
port to Cheapside any act done in any part of the world.””® 

Armed with this fiction, Common Law judges were able to fight the Ad- 
miralty. Sir Edward Coke, particularly, seems to have hated the Admiralty, 
claiming that “Law Merchant is part of the Laws of this Realm” and was the 
business of Common Law alone. 

In his Fourth Institute Coke considered the Chancery, the Court of Star 
Chamber, Chancery and the Admiralty. These he described as “high and 
honourable tribunals”. However, he hoped that they would “prosper and 
flourish in the distribution of justice” only if they “derive all their power and 
strength from their proper roots.” To Coke, their proper roots were to be 
found in statute law which the Admiralty certainly used but from it hardly 
drew its principal jurisdiction. 

Bacon, in his attack upon Coke entitled Innovations into the Laws and 
Government, stated that, against the Admiralty, from Coke, J., “prohibitions 
fly continually, and many times are cause of long suits, to the discontent of 


‘Select Pleas of the Admiralty (S.S.), i. Lxvii. 
16Holdsworth, History of English Law, y. 142. 
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foreign ambassadors and to the King’s dishonour and trouble by their re- 
monstrances.” 

It is rather surprising that the most recent biography of Coke, The Lion and 
the Throne, by Catherine Drinker Bowen, hardly mentions Coke’s long struggle 
with the Admiralty." Holdsworth, however, does speak of this feud at con- 
siderable length: 

“Coke, as Buller, J., once said, ‘seems to have entertained not only a jealousy of, but an 

enmity against, that jurisdiction.’ He denied that the court was a court of record. He 

denied it the necessary power to make stipulations for appearance, and performance of the 
acts and judgements of the court. He denied that it had any jurisdiction over contracts made 
on land, either in this country, or abroad, whether or not they were to be performed upon the 
sea; and similarly he denied its jurisdiction over offences committed on land, either in this 
country or abroad.”!8 
The fact that the Admiralty, which had absorbed the ancient commercial code 
of Oleron and did seek counsel from the merchants, was far better suited than 
the Common Law to deal with many suits mattered not at all to Coke. He 


sought to restrict the Admiralty Court to contracts made super altum mare. 


Coke did not succeed. However, between 1575 and 1632 the Common Law 
courts did obtain concurrent jurisdiction with the Admiralty: that is, they 
could deal with what had been Admiralty commercial cases if plaintiffs chose 
to sue in Common Law courts. After that, they once more took up the offen- 
sive. The success of that offensive cannot be attributed to the wish of the mer- 
chants: it reflected the political triumphs of the period. 


However, even if success now came, Common Law found it impossible to 
ignore the fact that there was a separate merchant custom. Coke had said that 
“Law Merchant is a part of the laws of this realm” but it remained for later 
judges to make this statement really true. 


Merchants in the Common Law courts were allowed to plead merchant 
custom. From that custom the judges had to construct a common law mer- 
cantile code. They rejected the customs that seemed to them unreasonable; 
they decided particular commercial cases as best they could, but always gave 
importance to old merchant custom. In the end, by the time of Lord Mans- 
field in the eighteenth century, that judge could state with some truth that 
fusion had taken place. 

Nevertheless, the Admiralty Court survived and, at a later date, in the 
nineteenth century, managed to re-acquire some of its lost powers. As a 
result of the Judicature Act of 1875 it became a part of one of the five 
divisions of the High Court of Justice, the Probate, Divorce and Admiralty 
Division. Most European countries have a commercial code which combines 
maritime with commercial law. England, because of the developments out- 
lined above, does not. Admiralty law, particularly, still shows that much of it 
did not have a really native origin. 


170p. cit., Little, Brown and Co., 1956. Miss Bowen does give the quotations noted above. 
18Holdsworth, History of English Law, i. 553. 
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PANEL ON BILLS OF SALE, CHATTEL MORTGAGES AND 
CONDITIONAL SALES AGREEMENTS 
Members: W. F. Bowker, Chairman, Eldon Foote, J. M. Hope, and W. H. Hurlburt* 


1. When a Bill of Sale or Conditional Sale Agreement must be completed and 
registered. 

As some of the older cases put it, possession of goods after a secret sale or 
mortgage is a badge of fraud. The Bills of Sale Act’ was intended to cure 
such situations, and The Conditional Sales Act® was intended to extend the 
protection. Therefore, these Acts only apply to cases where one person has 
possession, but his title is limited or encumbered. 


I am going to mention some cases where a bill of sale or chattel mortgage 
need not be registered, but to my mind any transaction important enough to be 
brought to a solicitor is important enough for the preparation and registration 
of a bill of sale or chattel mortgage, so as to avoid any possible doubts as to 
whether the transaction is covered by the Act. 


The operative section of The Bills of Sale Act avoids an unregistered sale 
or an unregistered mortgage against the protected classes of persons unless 
the sale or mortgage is accompanied by an immediate delivery and an actual 
and continued change of possession of the chattels sold or mortgaged. 


Immediate delivery appears to mean delivery which is made as soon after 
the sale is completed as the circumstances admit.” 


It appears that the actual and continued change of possession requires more 
than a change of possession as between the parties. Most of us will be familiar 
with the case of Dominion Lumber Company v. Alberta Fish Company.’ In 
that case, lumber was sold and moved into a railway right of way which abutted 
on the vendor’s millyard and was not divided from it by a fence or other 
visible boundary. Mr. Justice Walsh held that the sale was void as against an 
execution creditor because there was nothing to show third parties that owner- 


ship had passed. 


There is authority for the proposition that a creditor who knows of a change 
of possession is not protected by the Act, but under the present Act, change of 
possession must be open and reasonably sufficient to afford public notice there- 


IR.S.A. 1955 c. 23. 
*R.S.A. 1955 ¢. 54. 


°Cockburn v. Jeannotte [1942] 2 W.W.R. 314—commenced to move chattels a day or two 
after the sale — void. 


471921} 3 W.W.R. 619. 


*A panel discussion presented to the meeting of the Alberta Section of the Canadian Bar 
Association, held at Edmonton in January, 1958. Members of the panel were: W. F. Bowker, 
Q.C., LL.M., Dean of the Faculty of Law, University of Alberta; Eldon Foote, B.Sc., 
LL.B. of Bryan, Foote, Andrekson and Wilsoa; J. M. Hope, B.A., LL.B., of Milner; Steer;-Byde, 
Massie, Layton, Cregan and Macdonnell; and W. H. Hurlburt, B.A., LL.B. of Kane, Hurlourt and 
Kane. 
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of, and it may therefore be that even a creditor who knows of a change of pos- 
session which is not public, will be able to take advantage of the Act. 


There is authority for the proposition that the Act does not apply where 
the goods or chattels are in possession of a third party in his own right, as in the 
case of a holder of a possessory lien on the chattels. 


The operative section avoids sales and mortgages. The terms are very 
broadly defined, and it is advisable to look at the Act to consider whether 
any transaction must be registered where any interests in chattels become vested 
in some person in whom it was not previously vested. There is, however, 
some auzhority for the proposition that the definition does not include a gift. 
In Standard Trusts Company v. Hill’ Beck, J.A. delivered the judgment of 
the majority of the Alberta Court of Appeal holding that where there had been 
a gift of an automobile from a husband to his wife the seizure under writ of 
execution against the husband was valid. The Bills of Sale Ordinance he 
stated did not apply to this case because the words “Every sale . . . not ac- 
companied by immediate delivery and followed by an actual and continued 
change of possession of the goods and chattels sold” refer only to assignments 
or transfers by way of sale. 


So far as the Act is concerned, it would appear that if you wish to defeat 
your creditors, you must do it by a registered instrument, or you must not take 
money for doing it. 


It should be observed that a sale does not include an assignment for the 
general benefit of creditors or a transfer of goods in the ordinary course of 
any trade or calling. It should also be observed that a mortgage does not in- 
clude corporate securities contained in trust deeds, bonds, debentures or security 
taken under The Bank Act or power of distress. Therefore none of these 
securities needs to be registered as a chattel mortgage. 


At this point I should mention a possible trap for persons disposing of 
goods. Not only must a conditional sale agreement or lien note be registered, 
but also any bailment where it is intended that property in the goods shali 
eventually pass to the bailee on the payment of purchase money or the per- 
formance of some condition. This appears to include a hire purchase agree- 
ment or a rental with an option to buy. It seems that if you merely rent 
chattels to a person there is no obligation to publish the fact that he has no 
title whatsoever, but if you give him a greater right, namely, the right to 
purchase the chattels, the document will then be void unless registered. 


There is a further trap for the unwary, or possibly only unlucky, purchaser, 
in the Conditional Sales Act. Under Section 9(2), if a vendor marks on any 
goods his name, address and the information that the goods are his property 
until paid for, then he need not re-register when the goods are removed to an- 
other district. Section 11 goes further, ,although it only applies to manu- 
factured goods and can be taken advantage of only by persons who have an of- 


11922} 2 W.W.R. 1003. 























fice in the Province. Under this Section, it is only necessary for the vendor to 
have his name on the chattel in order to avoid any registration whatsoever. 


There does not appear to be anything in Section 11 which requires an 
address to be given or any statement to be made that the goods are not paid 
for, so that it would appear to be necessary to consider any name attached to 
any portion of the car, or at least any integral portion, to constitute a pos- 
sible defect in the title of the apparent owner. 

In a recent case, Traders Finance Corporation Limited v. Williams & Lange,” 
the Supreme Court of Canada held that it was sufficient to satisfy a substantial- 
ly similar provision in the Saskatchewan Act, that the vendor’s name appear on 
the cowl of the car, which is the partition between the seating portion of the car 
and the portion containing the engine. The name was visible only when the 
hood of the car was lifted, but this was sufficient. It appears that the words 
in the section do not mean attached so as to be plainly visible from the outside. 
While the cases do not say so, the purchaser should “get out and get under”, as 
the song goes, in case there is a name attached to the underneath portions of 


the car which would be plainly visible to a person viewing the car from under- 
neath. 


The cases seem to say that the name shown must be the proper name. It 
appears, for example, that “Mason & Risch” is not sufficient to protect The 
Mason & Risch Company Limited’, that “Cockshutt” is not sufficient to protect 
The Cockshutt Plow Company,” that “L. M. Ericsson Tel. Mfg. Co. Buffalo, 
N.Y.” is not sufficient to protect the L. M. Ericsson Telephone Manufacturing 
Company.’ Further, there is a recent judgment of Mr. Justice J. O. Wilson of 
the Supreme Court of British Columbia’’ construing somewhat similar provisions 
in the Manitoba Act, which indicates that the word “Chevrolet” is not sufficient 
to protect the vendor of a motor vehicle of that make. However, it may be 
that the requirement will be enforced strictly only against corporations, because 
there is a rather elderly decison of the Ontario Court of Appeal which indicates 
that “Geo. Wettlaufer” is sufficient for the protection of a vendor by the name 
of George Wettlaufer.” 


Further problems arise if the original purchaser is not considerate enough 
to preserve the written or attached name. In the Wettlaufer case and also in a 
later decision of the same court’ it was held that the vendor is not under any 
duty to foresee the removal of his name, or to take any care to see that it is not 
removed. In the Wettlaufer case, the vendor was aware that the purchaser 
was going to have the vehicle painted, but was not bound to do anything to 
see that his name, which was painted on it, would be visible thereafter. 


There is a provision in the Act subjecting the purchaser to a penalty for 


611956] S.C.R. 694. 

7Mason v. Lindsay (1902) 4 O.L.R. 365. 

SCockshutt Plow Company v. Cowan (1910) 13 W.L.R. 256. 

°L. M. Ericsson Tel. Mfg. Co. v. Elk Lake Telephone Co. (1912) 4 D.L.R. 576. 
10Hannah v. Pearlman (1954) 1 D.L.R. 282. 

‘1Wettlaufer v. Scott (1893) 20 O.A.R. 652. 

12Canadian Westinghouse v. Murray Shoe Co. (1914) 31 O.L.R. 11. 
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removing the vendor’s name. The penalty is only $500, and a purchaser might 
think it worth while taking the chance in order to pocket thousands of dollars. 


Dealers in cars seem to be getting into the habit of having their names at- 
tached to the rear of the car when it is sold. Under the Act, I do not know 
of any reason why this would not be sufficient to protect the vendor’s claim, 
and therefore to represent a possible defect in title, which might have to be 
cleared up by enquiry. Further, I have seen a car with the words “Ron & 
Doris” in luminous tape on the back bumper. I do not suggest that these words 
constitute a defect in title, but you will see that there are interesting possibilities. 

In most cases it would be a useful and entirely effective precaution to attach 
the name of the vendor to the goods sold. It is advisable, however, also to 
register the documents so as to reduce the possibility of difficulties arising. 

The Acts do not invalidate bills of sale or chattel mortgages or conditional 
sale agreements as between the parties, except in the case of mortgages of 
growing crops, which are avoided unless they come within certain specified 
cases. 

Under The Bills of Sale Act, a sale or mortgage not accompanied by 
delivery and change of possession or by properly registered instrument is 
void as against all persons who become creditors before registration; and 
tegistration means proper registration under the Act, so that the terms actually 
include all creditors. The situation is different under The Conditional Sales 
Act, as conditional sale agreements are void as against judgments, executions or 
attachments. . 

The consequences of holding a bill of sale or chattel mortgage void against 
all creditors, including simple creditors, have not yet been fully worked out. 
It is fairly clear that an execution creditor is entitled to exercise his right not- 
withstanding the invalid bill of sale or chattel mortgage. What is not so 
clear is what the rights of simple creditors are. 

Our own Court of Appeal has indicated’* that, notwithstanding that the 
bill of sale is void as against simple creditors, such creditors really do not have 
any rights until their claim is reduced to judgment and a writ is issued, and 
then only if nothing has intervened to change the situation. The court said 
that a simple creditor is not entitled to bring an action for a declaration that 
the bill of sale or chattel mortgage is void. The Court of Appeal of Manitoba’ 
on the other hand has granted a declaration that a bill of sale was void, and 
granted it upon action brought by a simple creditor suing on his own behalf 
and on behalf of all creditors, there being no proof that there were any other 
creditors.: The Court of Appeal of Saskatchewan*® has held that a creditor 

who was a simple creditor at the time of the sale is entitled to have the chattel 
seized and sold after he obtains his execution, notwithstanding the sale. 

With regard to conditional sales agreements, there is nothing in the Act 

» say when judgment, execution or attachment must have issued. Unfair 


12 McCabe v. Coste [1922] 3 W.W.R. 465. 
‘Kippan v. McCaw [1924] 1 W.W.R. 65. 
Mickelson v. Nash-Simington Company, Limited {1923} 3 W.W.R. 843. 
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though it may seem, it would appear that the conditional sale agreement may 
be invalid as against judgments or executions issued prior to the delivery of 
rhe goods, though how the creditors can have been prejudiced in such a case 
it is difficult to determine. 


{ would think that in the case of either a chattel mortgage or a conditional 


sale agreement, the right to contest the instrument must arise before the sale 
has been effected under this instrument; that is to say, in the case of a chattel 
nortgaye that a simple creditor must have a claim against the debtor before 
the chattels are sold under the chattel mortgage; and in the case of a condition- 
al sale agreement, there must be a judgment, execution or attachment in force 
betore the chattels are sold in proceedings to enforce the conditional sale 
agreement. If the mortgagee or conditional sale vendor forecloses or takes the 
chattels in satisfaction of its claim, it would still appear to me that any claim 
arising after the time when that was done would not be effective. In each of 
these cases, | would think that the instrument must have performed its function 
completely once the foreclosure or sale has taken place, but I do not know of 
any authority on the point. 


2. Relative merits of employing a Conditional Sale contract or granting a 


Bill of Sale and taking a Chattel Mortgage back. 

As practising lawyers we are often faced with the question whether a 
chattel should be sold by a conditional sale contract or by the vendor grant- 
ing a bill of sale and then taking a chattel mortgage back to secure the un- 
paid balance. Let us examine the position from various points of view. 

Firstly, an examination of the Conditional Sales Act reveals that Section 
i9 of this Act applies to either of these methods so that a vendor would be 
precluded from seizing and selling goods and then looking to his buyer for a 
deficiency. From this point of view it would not matter which method was 
employed. 

An examination of the Exemptions Act'" reveals that Section 4, Subsection 
(1) permits a defaulting debtor to claim an exemption for certain goods that 
are under a chattel mortgage. By using the bill of sale and chattel mortgage 
method therefore a person may run the risk of having his buyer later claim the 
chattels as exempt. It should be noted that under these circumstances the chattel 
mortgage is not invalid in the sense that the mortgagor cannot seize, since a 
seizure may be made and the onus is on the mortgagor to claim the exemption. 
This view is based on the wording of Section 4(1) which says:—“Any person 

shall . . . have the right to claim as exempt from seizure and from sale any 
such chattels covered by the mortgage ... .” The case of Bowyer v. Wiley"’ 
seems to settle this point that a seizure may be made of an exempt chattel and it 
is up to a mortgagor to claim the exemption. Now it might weil be asked 
whether a vendor, who is in form a mortgagee, having made a seizure, is 
precluded from then suing for the balance owing and yet his purchaser, who is 
i form a mortgagor, can claim the exemption so that the vendor (mortgagee 


R.S.A. 1955 ¢. 104. 
‘£19481 2 W.W.R. 91. 
















































in form) has lost all his remedies. In the Bowyer v. Wiley case our Court 
of Appeal upheld the right of the mortgagor for a claim for exemption but 
held that the mortgagee could get judgment on the covenant in the mortgage. 
Our Court of Appeal in this case however does not appear to have considered 
the effect of Section 19(4) of the Conditional Sales Act and had it considered 
this subsection it might well have held that the right to sue on this covenant 
had also gone. Therefore on the present standing of the case law it would ap- 
pear. that a person could get a judgment on the covenant in a chattel mortgage 
notwithstanding the fact that he had seized. Moreover, it is difficult to 
reconcile such a judgment with Section 19, Subsection 4 of the Conditional 
Sales Act. There is also another interesting point arising from Bowyer v. Wiley 
in light of the Court’s view in the case of Baxter v. Friendly Credit Corpora- 
tion Ltd.'~ The Court in the Bowyer v. Wiley’ case might properly have held 
that the transaction was in fact a conditional sale, that it therefore was not a 
chattel mortgage within Section 4(1) of the Exemptions Act and therefore 
that there would be no exemption and since the mortgagee was a mortgagee in 
form only but in fact a conditional vendor he was entitled to sell under his 
seizure but his right to sue had gone by virtue of Section 19 of the Conditional 
Sales Act. 

ft might also well be asked whether or not it would be wise to take a 
waiver of the provisions of Section 4(1) of the Exemptions Act if one is act- 
ing for the vendor in using the bill of sale with chattel mortgage back 
method. We doubt very much if this question of waiving the provisions of this 
Section has been seriously considered by the practising members of the profes- 
sion and would refer the members to such cases as British American Oil v. Fer 
guson’’ and Mutual Life Company of Canada v. Marks and Leavitt’ tor 
an excellent discussion on the question of waiving provisions of statutes. It would 
appear from these two cases that it would be necessary for the purchaser 
(mortgagor) to have independent legal advice so that he fully understands the 
protection that is given by this section and that any waiver should be 
contained in a separate document. Since we are unaware of any case directly 
on the question of waiving Section 4(1) of the Exemptions Act we are at this 
point not prepared to say whether’ or not it may be validly waived. 


Thirdly let us consider the straight conditional sales method, and the bill 
of sale with chattel mortgage back method in the light of the Workmen’s 
Compensation Act. In this connection we have the recent case of Workmen’s 
Compensation Board v. United States Steel Corporation®’ which has now 
established that a Workmen’s Compensation claim does not have precedence 
over a conditional sale contract. The Court in this case held that a 
conditional sale contract does not come within any of those categories listed 
in Section 77 (5) of the Workmen’s Compensation Act™ nor is it “property of 


‘S(1952) 5 W.W.R. (N.S.) 135. 
(1951) 1 W.W.R. (N.S.) 103. 
[1939} 1 W.W.R. 530 

{1956) 18 WW R. (N.S) 403. 
R.S.A. 1955 ¢. 370. 











an employer” within the meaning of Section 77 (4) nor are chattels contained in 
a conditional sale contract “goods and chattels” within the meaning of that Act. 


What is the position of the two methods in respect of a landlord’s claim? 
The Seizures Act™ makes it clear that a landlord can distrain on mortgaged 
zoods located on the premises, that he will have priority over the mortgagee and 
that this is so even though the mortgage was given first. Under the Seizures 
Act a landlord can also distrain on goods that are on the premises which the 
tenant is purchasing under a conditional sale contract. However, in the case 
of goods the tenant is purchasing under a conditional sale contract the land- 
lord will not have priority over the conditional vendor. The priority of the 
conditional vendor over the landlord appears to be abundantly clear in the word- 
ing of the Seizures Act itself which in essence says “interest of the tenant in 
such goods on the premises’. The lack of registration of a conditional 
sale contract makes no difference to the conditional vendor’s priority since 
a close examination of Section 3 of the Conditional Sales Act will disclose that 
a landlord is not included in the list of those parties who may claim the pro- 
tection of the Conditional Sales Act $f registration is not completed.** Once 
again an interesting question is raised in light of Baxter v. Friendly Credit 
Corporation Limited and Personal Loan & Finance Company v. Kennedy” 
where in fact a person might be a mortgagee in form but in substance a 
conditional vendor. Under these circumstances the mortgagee in form would 
undoubtedly ask the court to find that he is in essence and in substance a 
conditional vendor and should accordingly on the basis of the Baxter case and 
the Personal Loan case have priority over the landlord. The court hearing 
this argument might well adopt the attitude that it was the mortgagee who 
elected the form of the sale and having made his election he could not now 
seek the assistance of the court. However, we are unaware of any reported 
case on this point. 


The two methods should also be considered in the light of the provisions 
for registration. The Bills of Sale Act provides in Section 3(2) that a 
chattel mortgage shall be effective only from registration thereof, whereas 
under the Conditional Sales Act there is complete protection to the conditional 
vendor for the period allowed for registering the conditional sale contract 


and this view has been substantiated by the recent case of Klimove v. G.M.A.C. 
and Dubuc.” 


In summing up it would appear that if a person wishes to sell an article 
and retain title as security for the payment of all or a portion of the purchase 
price he would be better off to sell by way of conditional sale contract 
rather than give a bill of sale and take a chattel mortgage back. A condition- 
al vendor cannot escape the provisions of Section 19 of the Conditional Sales 
Act in either case; the use of the conditional sale method avoids the prob- 
lems under the Exemptions Act and the Bowyer case, and he would retain 


*3R.S.A. 1955, ¢. 307. 


‘The view that the landlord has priority over a mortgagee is substantiated by the case of 
Stott v. Heninger [1935] S.C.R. 408. 


2511948] 1 W.W.R. 318. 
6 (1955) 14 W.W.R. (NS.) 463. 
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priority over the Workmen’s Compensation liens and landlord’s claims as 
well as having the advantage referred to in respect of registration. 

There is one other aspect that is not completely discussed in the foregoing 
consideration of the two methods which may deserve comment. A person may 
wish to borrow money and give a chattel mortgage on an article that is 
known to be exempt from seizure. As we have seen this might well be loaning 
money on no security whatsoever since the mortgagor might claim the exemp- 
tion. One might be inclined to advise the lender to take a bill of sale on 
the exempt article and then sell it back to the borrower on a conditional sale 
contract. On the face of it the borrower could not claim an exemption and 
the lender would be entitled to the priority advantages earlier mentioned; 
however, prior to adopting such a method, one should carefully examine the 
Baxter case and the Personal Loan and Finance case, earlier cited, since there 
is a distinct danger that the lender might lose his security in this fashion and 
also lose it against subsequent purchasers and mortgagees in that the combina- 
rion of bill of sale and conditional sale contract might be interpreted as being, 
in pith and substance, a mortgage and since the affidavit of bona fides would 
not be completed in accordance with that required in a chattel mortgage the 
jender instead of bettering his position might be worsening it.”’ 


3. Form of Bills of Saie, Chattel Mortgages and Conditional Sale Agreements 

(a) Description of Goods 

Both the Bills of Sale Act and The Conditional Sales Act for this Pro- 
vince require that the description of the chattels be such that “. . . the same may 
be readily and easily known and distinguished.” 

The purpose of both these statutes and the requirements as to description of 
the chattels is to prevent creditors being defrauded. The description is to afford 
facilities for unsecured creditors to distinguish between goods of their debtor 
which are encumbered from those which are as yet unencumbered. It is to 
protect persons dealing with him and giving him credit upon the faith of the 
property of which he was in open possession being, as it appeared to be, 
his own property. These sections were not enacted for the purpose of enabling 
che mortgagee to know and distinguish the goods upon which he has agreed to 
accept the security taken. Nor are they to enable a stranger to the trans- 
action, or the court upon a question arising merely by looking at the description 
in the document to distinguish what goods were encumbered from other goods 
of the debtor. They are to enable prospective purchasers or persons contemplat- 
ing becoming his creditors to ascertain what part, if any, of the goods being in 
his possession and apparently his own is to any, and if any, to what extent en- 
cumbered by assignment to a stranger or to a preferred creditor so as to be 
removed wholly or in part from liability to unsecured creditors.”” 

Whether or not a description is sufficient to enable the goods mortgaged to 
be distinguished within the meaning of the statute is always a question of fact 


“*See too Scott v. Moose Jaw Motors itd. et al {1924} 2 W.W.R. 1234 (Sask. C.A.) 
“See s. 5 of the Bills of Sale Act and s. 3 of the Conditional Sales Act. 
“This purpose was outiined by Gwynne J. in Hovey v. Whiting (1888) 14 S.C.R. 515 
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and not of law. Recognition of this principle was given by the Supreme 
Court of Canada in Hovey v. Whiting™ and has been approved in many 
subsequent decisions. 

What might constitute a sufficient description in one case might not be 
sufficient in other circumstances, e.g. “one elephant” in Alberta might be 
sufficient, but otherwise in Rangoon. 

Many chattels have no serial number to identify them. Many in tact can- 
rot be sufficiently described on the face of the docuument so that without other 
enquiry the property could be identified. This situation was recognized in 
McCall v. Wolff by the Supreme Court of Canada. 

this need not be such a description as that wih the deed in hand without other 
enquiry the property couid be identified but thee must, in my opinion, be such material on 
the face of the mortgage as would indicate how the property may be identified if proper 

inquiries are instituted ... . 

And Strong J. in the McCall case referred to an American decision wherein 
it was stated: 


.. it is sufficient that the mortgage points out the subject matter of it so that a third 
person by its aid, together with the aid of enquiries as the instrument itself suggests may 
identify the property covered 


The principle was approved in Hovey v. W’ Inting. 


But what enquiry is contemplated or is the third person bound to make? 
itis difficult to derive any rule from the cases. In Jordan v. J. [. Case Thresh- 
ing Machine Co.,’ it was held that there was no duty upon the purchaser to 
search the registry and that the iailure to search did not alter or prejudice his 
position. This was approved in Alberta in Re Setzures Act, 1.A.C. v. Whiting.” 
However Eberts J.A. in Brandon v. Plimley”’ in the B.C. Court of Appeal 
seems to place some weight on the fact that the purchaser might have searched 
the registry. 

What circumstances affect the sufficiency of a description? The rarity 
of an article in a particular area may reduce the descriptive detail otherwise 
necessary. ' Special knowledge which a creditor possesses and which bears 
upon some descriptive detail contained in the document (e.g. location) may 
supplement a description which would otherwise be inadequate. The descrip- 
tive detail required in a chattel mortgage may be something less than that 
required in a conditional sale agreement.” The reason for this is that in the 
former the chattels do not change hands and consequently the circumstances of 
their possession and location furnish means of distinguishing them from others 
of the same kind. 

When the subject matter of the sale consists of a multitude of items such as 
stock in trade, it is not essential that an inventory of the goods be taken and 


914885) 13 S.C_R. 130 at p. 133. 
(1912) 1 W.W.R. 539, (Sask. D.C.). 
2(1955) 15 W.W.R. (NS.) 690 (Alberta). 
19187 1 W.W.R. S31 at p. &35 
See Brandon v. Plimley and Foss v. Wiimoth £1920} 2 W.W.R. 291. 
See Gwynne J. in Hovey v. Whiting at p. 567, commenting on Wilson v. Kerr, 18 UCR. 470 
'See Western Milling Co. v. Darke (1894) 2 Terr. L.R. 40. 
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listed in the lien or mortgage document. If the goods are the only ones of 
their kind owned by the debtor, then it is sufficient if they are so described, e.g. 
“all of the sheep owned by A”, “all of the stock in trade owned by A”. 

If the goods are the only ones of that description at a paiticular location, 
then it is sufficient to so describe them and designate the location. 


In either of the foregoing cases, the creditor does assume the risk, should 
the occasion arise, of establishing that particular items were included amongst 
those items described in the document as “all...” . 

Gwynne J. in Hovey v. Whiting laid great stress on the sufficiency of a 
description which is as to “ail of A’s stock in trade, etc.” but he took the view 
that to describe goods by naming a locality is the “least efficient mode possible” 
and in many cases utterly useless. He cites as his reason the fact that the 
locality in which the goods were at the time of the mortgage may be wholly 
changed by the time the question of their identity under the mortgage arises. 

With respect, it is difficult to find any distinction in principle between the 
sufficiency of description in the two cases. In the former case, the debtor may 
acquire additional goods of like kind, in which event it would likewise prove 
necessary to call parol evidence to establish the goods. The distinction may 
possibly be that in the former case, e.g. “all of the sheep”, the intending pur- 
chaser is immediately put on his inquiry, whereas in the case, “all of the sheep on 
Blackacre”, he is not put on his inquiry if they are sold to him from a different 
location and he is unaware that they had been on Blackacre. 


Because of this inherent weakness in a general description, i.e. confusion 
arising through the addition or substitution of items of like kind or by reason 
of a change in location, it is advisable in a chattel mortgage to supplement 
such a description with clauses relating to progeny and after acquired property. ' 
Clauses relating to after acquired property have been restricted in their 
application by the ejusdem generis rule and are construed strictly. Inclusion 
of such clause avoids the difficut or impossible problem of subsequent positive 
identification by parol evidence. The standard chattel mortgage form usually 
contains such clauses.” Baron, however, suggests that such a clause may be 
effective as between the parties but not as against third parties. 

Both the Bills of Sale and Conditional Sales Acts define a motor vehicle 
as including: 


. every vehicle propelled by any power other than muscular power but does not mean 
aircraft, tractors, whether equipped with rubber tires or not, traction engines and such 
vehicles as run only upon rails or tracks. 


And both statutes require that the description of a motor vehicle “. . . shall in- 
clude the serial number of the motor vehicle.””” In the Alberta case of Re Seiz- 
ures Act —I.A.C. Ltd. v. Whiting” in the document, the last figure in the serial 
number of a Ford car was incorrectly shown as an “0” and should have been a 


%7See Goldie v. Tavior (1896) 2 Terr. L.R. 298, Dom. Reg. v. Hali and Fairweather 
8 D.L.R. 577. 

°SBaron & O’Brien on Bills of Sale (1927) pp. 13 - 16. 

29S. 11 (2) of the Bills of Sale Act; s. 5(2) of the Conditional Sales Act 

‘OSupra, footnote 32. 
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%”, Buchanan C.J.D.C. held that the description was defective and stated: 
‘In the year 1953 in Alberta serial numbers of cars had become and now are 
the essential and distinguishing item in the description of any car”.”* 


Such a strict view was not taken in 1920 in the Saskatchewan case of Foss 
v. Wilmoth” where an extra figure in the serial number of a “Hudson Roadster” 
did not prove fatal since it was then the only automobile of its kind in the 
vicinity of Regina.“ 

Special provisions are to be found in the Bills of Sale Act regarding the 
chattel mortgage security which may be taken on growing crops."* Such a 
chattel mortgage may not exceed $500.00, may only validly secure the purchase 
price of seed grain or of necessaries as defined in the Act. The description 
should set forth: the nature of the crop, e.g. wheat, etc.; the location of the land 
(e.g. legal description) ; the acreage; whether the crop is growing or is “to be 
grown”; and, if so, when. 


(b) Consideration 


Although neither the Bills of Sale Act nor the Conditional Sales Act 
require in so many words that the consideration is to be set out, both Acts 
require that the sale, if not accompanied by an immediate delivery, shall be 
in writing and shall be accompanied by an affidavit, the terms of which con- 
template that there shall be a true consideration expressed in the document. 
Secs. 8, 9 and 10 of the Bills of Sale Act prescribe that the affidavit of 
the grantee shall truly set forth the terms or substance of the agreement, 
including the nature, extent and amount of any indebtedness or liability 
thereby secured. Sec. 4(3) of the Conditional Sales Act requires that the af- 
fidavit of the seller state that the document “truly sets forth the agreement” 
entered into between the parties. 

It has been held that unless the consideration is truly expressed in a 
chattel mortgage, it shall be absolutely void as against creditors of the 
mortgagor." 

(c) Terms of Repayment 

Care should be taken that the terms of repayment are not in conflict 
with the provisions of other statutes. Those statutes which affect the terms 
of repayment as expressed in a chattel mortgage or conditional sale agree- 
ment in Alberta are:— 


Che Interest Act’'—provides that except in real estate mortgages the interest 
must be expressed in a rate per annum (or greater period). Otherwise no 
interest exceeding 5% per annum shall be chargeable, payable or recover- 





1':bid p. 695. 

‘2}However, there was then no statutory provision comparable to s. 11(2) of the Bills of Sale 
Act or s. 5(2) of the Conditional Sales Act. 

43Sec. 35. 

‘i enton vy. International Harvester {1926} 2 W.W R. 118 (Alta. Court of Appeal). In that 


case the document specified an indebtedness of $2,674.50, but omitted ic specify a further 
indebtedness of $98.00. 


*RS.C. 1952 ¢. 156. 
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able. Sec. 3 provides that if no interest rate is expressed. then the rate 
shall be 5‘ per annum. 


The Small Loans Act"'—This Act is designed to control the practice of money 
lenders and loan companies who charge a nominal interest rate but add 
charges against the borrower as discount, commission, brokerage, record- 
ing fees, etc., and thereby render the provisions of the Interest Act 
ineffective. The Act applies only to money lenders and loan companies 
(as defined in the Act) and to loans of $500.00 or less. The Act prohibits 
charges to a borrower which exceed 2‘« per month for a loan up to 15 
months: 1‘ per month for a loan over 15 months. The Act does not 
apply if the rate does not exceed 12’ per annum. Infraction of this 
Act is punishable by a fine and imprisonment. 


The Credit and Loan Agreements Act’—This Act applies to “time sales” 
where the total price exceeds $100 and is to be paid within a fixed period 
by 3 or more payments and to “loan agreements” i.s. chattel mortgages 
or bills of sale, etc., evidencing or securing a loan of money. The Act 
is designed to cover sales or loans to a consumer as distinguished from a 
manufacturer, distributor, wholesaler, or retailer in the course of business. 
The Act does not apply to loans by lending institutions, to loans under 
the Smali Loans Act nor to loans where the whole cost of the loan is ex- 
pressed as a rate per centum per annum on the amount actually advanced if 
no other charges of any kind are to be paid by the borrower. If a trans- 
action falls within the ambit of this Act, careful attention should be given 
to its provisions regarding terms of repayment and details of sale price 
and charges. Failure to comply with the Act is punishable by a fine or 
imprisonment. 


The Vendor's and Mortgagees’ Costs Exaction Act'—This Act makes null 
and void any agreement by a party to a chattel mortgage or conditional 
sale agreement for the sale of personal property which purports to make 
that party liable to pay any fees, charges or costs other than:— 

1. court costs 
ii. costs and disbursements relative to the issue and service of 1 Statement of Claim 
iii. costs relative to a land mortgage. 


It is an offence punishable by a fine and imprisonment for any person to 
demand costs which are prohibited by this Act. 


(d) Signature 

Both the Bills of Sale Act and the Conditional Sales Act refer to execu- 
tion of the document by the debtor only. Sec. 6 of the Bills of Sale Act 
refers to the registration of the document within 30 days from the date of its 
execution and in subsection 2 refers to execution “by the grantor” only. 
Sec. 7, which provides for an affidavit of execution, refers only to execution 





48R.S.C. 1952 c. 251 
‘TR.S.A. 1955 c. 66 
48RS.A. 1955 ¢. 357. 
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by the “grantor or grantors”. Sec. 3 ot The Conditional Sales Act postpones 
a vendor's property rights to those of third parties “unless the sale or 
bailment with such agreement proviso or condition is in writing signed by the 
buyer or bailee or the agent of the buver or bailee ... .” Sec. 4 of the 
said Act does make it a prerequisite of registration that there be an affidavit 
ot the seller or bailor. 


s 


‘onditional sale contract torms, in generai use, often provide for execu- 
‘on by both the vendor and the purchaser and in the contract, not only does 
the purchaser promise to pay tor the goods, but the vendor covenants to supply 
the goods. Strictly speaking a conditional sale contract need not contain a 
covenant to supply by the vendor. If the contract is under the seal of the 
promisor only, his promise to pay is an absolute one independent of the agree- 
:nent of the conditional vendor, and the vendor has the option of taking advant- 
age of the promise or not.”” 


(ce) Affidavits of Execution and of Bona Fides 

For registration to be effective, every conditional sale agreement and 
every bill of sale or chattel mortgage registered must have attached to it an 
itfidavit of bona fides. Every bill of sale must also have an affidavit of 
sxecution unless it is executed by a corporation. In the past, and probably 
ven today, the rigid and technical requirements of the law with regard to 
these affidavits, and the regard had to form at the expense of substance appear 
more suitable to the common law as it was in medieval times than to a modern 
system of laws. As a result, this is a fruitful field for litigation, and 
also for claims against solicitors for professional negligence. 

The requirements of the Bills of Sale Act concerning the affidavit of 
execution are quite simple: the affidavit must prove the execution; it must 
ibe made by the attesting witness; it must identify the bill of sale; and it 
must state the date of execution. If there is more than one grantor, these 
particulars must be given for each and there may be more than one affidavit. 

The Acts prescribe who may swear the affidavit of bona fides, and I 
shall not go into that point here. It should be noted, however, that the Bills 
of Sale Act provides that an affidavit made by an agent or by an officer or 
employee of a corporation must state that the deponent is aware of the circum- 
stances connected with the bill of sale and that the deponent has a personal 
knowledge of the facts deposed to, and failure to do so may invalidate the 
document.. It is good practice to put a similar statement in the affidavit of 
bona fides attached to a conditional! sale agreement. 

The Conditional Sales Act prescribes only one form of affidavit of bona 
fides, and it is difficult to go wrong if one faithfully copies the words of 
the section, but many people do not foliow this simple and salutary rule. The 
situation is somewhat more complicated under the Bills of Sale Act, as three 
different sections deal with the different categories of transactions, and it is 
necessary to choose the proper category. Choosing the right category may in 
rselt be a $64,000 question with a slightly different twist: if you win, 
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ou break even, if you lose, you lose your $64,000 and there is no Cadillac 
as a prize for a good try. 


For example, suppose that the arrangement ts that the monevs will be 
idvanced when the mortgage security is registered. I think that that would 
¢ a present advance, but I do not know of anv authority for that proposition. 
Suppose you go on to say thar you are then going to hold the monev back for 
71 days to protect against other registrations which might be possible. Is 
that a present advance? Suppose then, after the document is registered, the 
mortgagor says that he does not want the money for a week or two or a month 
or two. Is it still a present advance? In any of these cases, it might be 
argued that because the money did not change hands when the mortgage was 
executed, it was rather a case of future advances io be made under an agree- 
‘nent. If you pitch on the wrong section, you may lose your security. 


‘The courts at various times have set aside registered documents because 
of various errors in the formal parts of the affidavits, for example failure 
or tae part of the commissioner to sign the affidavit on the registered copy 
alrhough he had signed the original. They have, however, indicated that the 
strict rules as to the swearing of affidavits prescribed by the Rules of Court 
do nor apply; and have refused to set aside documents because the date in the 
iurat was wrong; because the signature of che Justice of the Peace appeared 
above instead of below the surat (though this was the case of an affidavit of 
sxecution and the Court indicated that it might have been otherwise in 
siother type of affidavit); because the name, address and occupation of the 
deponent were omitted; because the jurat did not state that two deponents 
were severally sworn; because of an omission to strike out a statement that 
the deponent was an agent where he was actually the mortgagee. it 1s fatal 
4) the affidavit of bona fides ts sworn before the document is signed; and 
. is fatal if it should appear that an affidavit though apparently sworn, was 
veaily not sworn. 


The courts have aiso set aside numerous documents because of failure to 
make proper statements: because of omission to put the date of execution 
in the affidavit of execution; because the deponent failed to allege personal 
knowledge when required to do so; because the deponent, who was president of 
the grantee company named in a chattel mortgage, said that the mortgage was 
not for the purpose of enabling “me this deponent” to hoid the goods against 
the creditors of the bargainor, where she should have said the “bargainee”; 
because the affidavit stated that the “agreement . . . is bona fide” instead 
of “is entered into bona fide” (though there seems to be a conflict on this 
point); because the affidavit said that the registered copy was a true copy 
of the original instead of saying that it truly set forth the agreement 
between the parties. In one case, a Court went so far as to set aside a docu- 
ment because of a reference to “the creditor” of the mortgagor instead of 
“the creditors”. 


These cases were all decided betore the adoption of the uniform Bills 
* Sale Act, and it is not too clear at the present time whether or not they 
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wouid all be decided the same way under that Act, though they would still seem 
applicable to the Conditional Sales Act. which has no curative provision. The 
urative secon in the uniform Bills of Sale Act is quite broad, as it provides 
that no detect or irregularity in any affidavit accompanying a bill of sale 
invatidates or destroys the effect of the bill of sale unless, in the opinion 
of the court or judge before whom a question relating thereto is tried, such 
defect or irregularity has actually misled some person whose interests are 
at fected by the bill of sale. To the untutored mind it might appear from this 
section that, so long as there was an affidavit of some sort, the document 
would not be set aside unless somebody was actually misled, and possibly that 
the person attacking the bill of sale would have to show that he himself had 
been misled, and to his detriment. However, doubt has been cast on this 
interpretation by the case of Kendrew v. Cushing” in our Appellate Division. 
In that case, a debtor, owing $1,800, gave a chattel mortgage to secure $2,000, 
the balance to be advanced. This mortgage should have been accompanied by 
an affidavit under Section 9, for a sum justly due or accruing due, as to the 
$1,800, and by an affidavit under Section 8, future advances to be made under 
an agreement therefor, as to the balance. The affidavit actually attached 
was on a stationer’s form intended to deal with either of the two cases under 
Section 9, an amount justly due or accruing due, or an amount by way of pre- 
sent advance; and neither alternative had been struck out so that the affi- 
davit said that the amount set forth as being the consideration “is an 
ascertained amount justly due or accruing due from the mortgagor therein 
named to the mortgagee therein named or that the amount set forth in the with- 
in chattel mortgage as being the consideration therefor is a present advance 
being made by the mortgagee therein named to the mortgagor therin named.” 
The chattel mortgage was held invalid as against the trustee in bankruptcy 
of the mortgagor. Chief Justice Harvey said: 

It is apparent that this (the statement in the affidavit) is no definite statement of what 

the Act requires and even if ut were possible, having regard to the terms of the mortgage, 

to treat the second alternative as surplusage and adopt the first part, it is not a true 

statement for only $1,800 is an ascertained amount and the stated consideration is the whole 

$2,600, including possible future advances 
He then quoted the curative section in the uniform Act, and went on: 

It is undoubtediy a very broad section but it certainly cannot be intended to cure a complex 

disregard of detinite and specitic provisions of the statute such as exists here 
I would not care to say whether the ratio of the case is that an untruth 
contained. in an affidavit will be grounds to set aside the mortgage; or the 
making of an affidavit under the wrong section will be grounds to set aside 
the mortgage; or that a failure to strike out the alternative provision in 
the affidavit will be grounds to set aside the mortgage. I would be prepared 
to say that any solicitor who wishes to permit himself the luxury of making 
a mistake in an affidavit of bona fides had better be prepared to pay out 
his client’s claim or go to the Supreme Court of Canada. 

Kendrew v. Cushing has been applied in a Saskatchewan case, Adkins \ 
\ ational Finance, by Smith L.M. as authority for the proposition that a faii 
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ure to strike out either alternative was fatal, even in a case where no one had 
been misled — and it should be noted that in the Kendrew case there is 
nothing in the judgment to indicate that anyone was. It was also referred 
to by the Nova Scotia Court in Jollimore v. Bauld™* where the alternative state- 
ments were present as two separate paragraphs, without even an “or” between 
them. The mortgage was set aside in that case also. A dissenting judge said 
that the ratio of the Kendrew case was that the affidavit was false. The 
majority said that, while the Kendrew case was distinguishable in point of 
decision, they adopted the general approach of the Court there. 

Probably I should say at this point that there is no objection to having 
one mortgage secure more than one type of indebtedness, e.g. both an exist- 
ing indebtedness and a present advance, but the affidavit must very clearly 
differentiate between the two and satisfy the statute with regard to each. 
It should also be noted that where a mortgage is bad with regard to one sum, 
it may nevertheless be held good in part if the two amounts are severable. 

In passing, I should mention that in the case of a mortgage of growing 
crops, it is a fatal defect not to include in the affidavit of bona fides 
statements bringing the mortgage within the cases permitted by the Act. 

To conclude, I would repeat again that the rules relating to these 
affidavits are extremely technical, and any time spent on the affidavit of 
bona fides is well spent trom the point of view of protecting your client and 
of avoiding negligence actions resulting from errors. I feel annoyed every 
time I have to waste time on them, because I think the rules are arbitrary 
and very close to being nonsensical, affording no real protection to anyone 
with a legitimate interest, and imposing an unfair risk of loss on the condi- 
tional vendor, mortgagee or purchaser. 


4. Registration 

(a) Place of Original Registration 

If an Itinerant Machine, i.e. motor vehicle, aircraft, trailer or oii well drilling 
equipment (definition is same in both Bills of Sale and Conditional Sales 
Acts), then whether it be a bill of sale, chattel mortgage or conditional 
sale agreement, it is to be registered within twenty-one days of the making 
of the instrument at the Motor Vehicles Branch in Edmonton.” 

If other Chattels, then in the case of a conditional sale agreement registra- 
tion shall be effected within thirty days from the time of actual delivery 
of the goods to the buyer or bailee in the registration district within which 
the buyer or bailee resides and in the registration district in which the 
goods are delivered.” 

In the Case of a Bill of Sale or Chattel Mortgage. registration shall be 
effected within thirty days from the date of its execution in the registra- 
tion district in which the chattels comprised in the bill of sale are situate 
at the date of execution of the bill of sale.” 

5211950] 4 DLR. 242. 
°3Sec. 11 of Bills of Sale Act and Sec. 5 of Conditional Sales Aci 
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(b) Re-registration on Removal into another District in the Province 


These provisions apply only to chattels other than itinerant machines 
since there is a central registry for itinerant machines. Such registration on 
removal is only necessary where there is a permanent removal. In the case 
of a conditional sale agreement a copy of the conditional sale agreement 
and of the affidavit certified to be a true copy by the Clerk of the registra- 
tion district within which it was originally filed is registered in the registra- 
tion district within which goods are removed within thirty days after the 
seller or bailor has received notice of the place to which the goods have been 
removed.” The provisions in the Bill of Sale Act”’ are the same except 
the certifying officer is the one in whose office the bill of sale was registered 
or was last renewed. 


(c) Re-registration on Removal into the Province 

I will deal first with itinerant machines. In the case of both con- 
ditional sale agreements and chattel mortgages, registration must be ef- 
fected in the Motor Vehicles Branch within twenty-one days after seller or 
grantee receives notice of the permanent removal into Alberta.”* 

In the case of both a conditional sale and chattel mortgage, a copy of it 
and of all affidavits and documents accompanying or relating thereto, 
proved to be true copies by the affidavit of some person who has compared 
them with the originals, must be filed. 

Oddly enough, the provisions in the Bills of Sale Act for registration 
upon removal into the province refer only to a mortgage. Presumably our 
Act makes no requirement for registration in the case of goods subject to a 
bill of sale which are removed into the province. Such being the case, 
a purchaser by bill of sale, but not in possession, even though he learns 
of the removai of the goods into Alberta, need not register. Since his com- 
mon law rights are unimpaired by our statutes. no duty of registration is 
imposed upon him. 

I should like to deal with two recently decided cases which involve con- 
testing claims between the unpaid vendor or mortgagee outside the province 
and a bona fide purchaser in the province to which the goods were removed. 
In each case, the unpaid vendor and mortgagee registered his document after 
the sale to the bona fide purchaser but within the time limited to them by 
the Acts of the province to which the goods were removed. In both cases the 
claim of the bona fide purchaser was defeated. 

In the case of Re Union Acceptance Corporation Limited,” a decision of 
our Appellate Court, the facts briefly were that a finance company in 
Toronto took a chattel mortgage on A’s Dodge sedan to secure $1,956. The 
nortgage was entered into in Ontaric. A brought the car to Alberta and sold 
to B who in turn sold to C. Both B and C were bona fide purchasers without 


®Sec. ¥ of Conditional Sales Act. 

“See Sec. 14 

‘Gee Sec. 14 of Conditional Sales Act and Sec. 15 of Bills of Sale Act. 
(1955) 16 WLW.R. (N.S.) 283. 
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any notice of the finance company s mortgage. Approximately 6 months later 
the finance company learned that the car was in Alberta and within the pre- 
scribed 21 days filed the chattel mortgage in Alberta. 


It was held that since the mortgage had been registered within the time 
prescribed by our Act, it is entitled to priority even against those who 
acquired title before the mortgage was registered in the province. In this 
case it was held chat Section 3 of the Bills of Sale Act which provides that 

. and the sale or mortgage, and the bill of sale, if any, evidencing the 
sale or mortgage shall as against creditors and such subsequent purchasers 
or mortgagees take effect only from the time of registration of the bill of 
sale”, is not of general application and does not apply to mortgages made 
outside the province. 


Registration of the chattel mortgage in Ontario was not proved at the 
trial and it was argued that Section 7 of the Ontario Act provides that if 
the mortgage is not registered as provided by that Act, it is absolutely null 
and void as against creditors and subsequent purchasers, etc.. in good faith. 
It was held (adopting the reasoning of Harvey C.J. in Cline v. Russell’) that 
the Ontario Section must be taken to apply only to subsequent purchasers and 
mortgagees in Ontario and not those who acquired their interest in this province. 


In the case of McAloney v. McInnes and General Motors Acceptance Cor- 
poration,” a decision of the Nova Scotia Court of Appeal delivered by Mr. 
Justice Doull, A purchased a car in B.C. under a conditional sale contract. It was 
not registered in B.C. as required by the B.C. statute. The car was subsequently 
removed by A to Nova Scotia and sold to a bona fide purchaser. The vendor 
learned of removal and registered the conditional sale agreement in Nova 
Scotia within the time prescribed by the Nova Scotia statute. It was held 
that the conditional vendor was entitled to seize the car as against the bona 
fide purchaser in Nova Scotia. It was also held that the require- 
ments as to registration in B.C. apply only to transactions within B.C. 
Had the car been sold to a bona fide purchaser in B.C. such a purchaser would 
acquire good title. However, when the car was removed to Nova Scotia, the 
common law rights of the vendor to possession of the car were not impaired 
by any provisions of the B.C. statute but were subject to those provisions 
in the N.S. Act relating to registration upon removal into that province. 
The N.S. Act required registration within 20 days after removal has come to 
his knowledge. The vendor had complied with this provision. 


Reference is made in the McAloney decision to an earlier decision of 
the B.C. Supreme Court Trial Division — Hannah v. Pearlman” -— decided in 
1954 by Mr. Justice Wilson. The facts of that case were similar to the 
McAloney case in that a car subject to a lien note in Manitoba was removed to 
B.C. and sold to a bona fide purchaser. Subsequently the Manitoba vendor 
learned of the removal to B.C. and he registered in B.C. within the 20 days 
after the removal came to his knowledge. The Court held, however, that the 

“80 (1909) 10 W.LR. 666. 
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purchaser in B.C. acquired good title on the grounds that the vendor had not 
complied with the terms of the Manitoba Act which requires that the goods 
have printed on them the manufacturers name, etc. In effect, Mr. Justice 
Wilson held that failure to comply with the requirements of the Manitoba 
statute made the conditional sale agreement invalid and destroyed his common 
law rights to the car as against everyone. By applying the law of Manitoba 
to a car in B.C. he was giving extra-territorial effect to the Manitoba law.” 

Right of a bona fide purchaser to acquire title during the period allowed 
vendor or mortgagee for original registration of the instrument. 

As I have already outlined, the cases hold that where goods are removed 
into the province, a bona fide purchaser can acquire no title notwithstanding 
the fact that the document is not registered in this province if the vendor 
or mortgagee, as the case may be, registers within the time prescribed by our 
Act, i.e., 21 or 30 days from date of notice to him. 

Similarly in the case of an original sale in this province by conditional 
sale agreement, a bona fide purchaser can acquire no title if the vendor 
registers within the prescribed time. These were the facts of the Klimove case," 
a decision in 1955 of our Court of Appeal delivered by Mr. Justice C. J. Ford, 
now Chief Justice. 

Such is not the case however on the original registration of a bill of sale. 
Sec. 3(2) of our Act specifically provides: 


The sale or mortgage and the bill of sale, if any, evidencing the sale or mortgage take 
effect as against creditors and such subsequent purchasers or mortgagees only from the 
registration of the bill of sale. 


Subsequent purchasers or mortgagees are defined in Sec. 2(a) of the 
Act to mean “persons to whom chattels are conveyed or mortgaged after the 
making of the sale or mortgage mentioned in Section 3”, not, it should be 
noted, after the time limited for registration. Such being the case, a purchaser 
or mortgagee is at his peril as against bona fide purchasers, etc., until registra- 
tion. 

Mr. Justice C. J. Ford, in the Klimove case, held that the common law 
right of the vendor as owner of the goods or chattels is recognized by the 
statute, but its exercise against a purchaser or mortgagee for value without 
notice is subjected to the requirement of registration of the conditional sale 
agreement within the time limit. 

The relevant section in the Conditional Sales Act is Sec. 3(1) where it 
provides that on a sale without registration as required, the seller is not per- 
mitted to set up any such right of property as against a purchaser or mortgagee 
of or from the buyer. 

In the Klimove case, Mr. Justice C. J. Ford cited with approval Hulbert v. 


Peterson,’ and Reick v. Neeb,"’ wherein the expression “subsequent purchasers” 





3] respectfully submit that the decision is wrong in principle and I would commend to you an 
article by Jacob S. Ziegel which appears in (1954) 32 Can. Bar Rev. p. 900. 

*4Klimove v. G.M.A.C. 14 W.W.R. (NS.) 463 
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was held to mean a purchaser after the expiration ot the period specitied tor 
filing of the document, which would lead one to deduce that had there been 
no registration within the time, he would still have ruled in tavour of the con- 


1 


ditional vendor. 


Having regard to the fact that the term used in our Conditional Sales 
Act is “purchaser” and not “subsequent purchaser’. it 1s submitted that 1 
is doubtful that those decisions have application to our present Conditional 
Sales Act. If our courts were to hold that Hulbert v. ?ctersun is applicable 
to our Conditional Sales Act, then it would follow that a bona itde purchaser 
during the statutory period would acquire no title even though the vendor never 
cegistered. 

It is respectfuily submitted that the Alimove case cannot be taken as 
authority for that proposition since in that case registration was cttected 
within the period and adoption of the principle 1s merelv obiter. 

In {ndustrial Acceptance Corporation v. Munro, the Ontario Court vi 
Appeal held that since the purpose of the Conditionai Sales Act is to protect 
purchasers who acquire property on the faith of possession in the vendor, the 
words “subsequent purchaser” in Sec. 2({1) of that Act mean one wi 
purchases at any time after the conditional sale and not merely one who 
purchases after expiry of the time for registry ot the agreement. 

It is still open to question, however, and 1 mav be, in the light of the 
decision, that the problem can only be avoided by including a defimition in 
the statute of the word purchaser. 


>. Remedies 

When can a mortgagee or vendor under a conditional saie contract in- 
voke remedies? The contract governs this, generally speaking, very thoroughiv. 
The most common one that occurs to us is a default in the payments which the 
mortgagor or conditional purchaser is obliged to make. In drafting the con- 
tract ourselves rather than using a form we should make sure that it contains 
an acceleration ciause so that a default in one payment would permit proceedings 
for the full balance owing. Such an acceleration clause should be drafted 
in such a way that a conditional vendor or mortgagee can invoke the 
acceleration clause without having to give any notice of its exercise and might 
be to the effect thar ~- “The balance of the unpaid principal and interest 
theron shail forthwith become due and payable without notice”. In these 
days of rapid transportation it is sometimes difficult enough to contact a 
defaulting debtor on one occasion without having to contact him in order to give 
him notice of the exercise of a clause and then subsequently have to contact 
him again in order to serve him with a Statement of Claim. {n respect of this 
point cf having an automatic acceleration clause we would refer the reader 
co the recent case of Walker v. Mason.” Thete are many provisions which 
generally appear in the accepted forms such as bankruptcy, removal ot 
chattels or even where the vendor or mortgagee deems itself insecure. whici: 
8771950; OLR. 130 
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permit the conditional vendor or mortgagee to invoke his remedy and none o! 
these provisions should be overiooked in drafting a contract 

With respect to a vendor under the conditional sale contract there is, 
‘vr practical purposes. nothing in the Exemptions Act that restricts him from 
exercising his remedies. because the exemptions set out in Section 2 of the 
Act appiy (1) to a seizure under a Writ of Execution and (2) to the interest 
of a conditional vendor who elects to seize under the provisions contained in 
his conditional sale contract. We wil! nor go further on the effect of Section 
4(1) of che Exempuons Act’ relating to chattel mortgages and the Bowyer’ 
case other than to reiterate that a person might well borrow and give chattel 
mortgage security on an article he would later claim as exempt and thus in fact 
give no security for a loan from an unsuspecting benefactor (lender). This 
position might well be reviewed by our legislature in that it would appear to give 
an entirely unfair advantage to a borrower. 


Speaking of a straight: conditional sale contract {ignoring for the moment 
any effect of a promissory note) where property is reserved to secure a balance 
of purchase price either by way of conditional sale contract or bill of sale with 
chattel mortgage back we have seen the effect of Section 19 of the Conditional 
Sales Act whereby such a conditional vendor or mortgagee is obliged 
to make an election as to whether he will sue on the covenant or seize the article. 
If he seizes he is then obliged to take satisfaction from the proceeds of the sale 
of the article, and has no remedy for the recovery of any deficiency notwith- 
standing the provisions of his contract. If he sues on the covenant and reduces 
his claim to a judgment he will, of course, have all the remedies for collection 
open to him as an execution creditor; however, should he after suing on the 
covenant in a conditional sale contract or a chattel mortgage and reducing 
his claim to judgment, seize under the Writ of Execution based on that 
judgment the article which was the subject matter of the conditiona! sale or 
chattel mortgage securing the purchase price he is then precluded from 
further collection remedies for any deficiency by reason of Section 19(3). 
Nowadays there is often a question of which law 1s applicable in such cases 
For instance the Province of Saskatchewan has similar legisiation to Alberta-s 
Section 19 of the Conditional Sales Act in its Limitation of Civil Rights 
Act.’ The Limitation of Civil Rights Act in the Province of Saskatchewan is 
slightly more severe from a vendor’s point of view in that it contains no 
election but limits the vendor to repossession and sale of the articles being 
sold. In the case of Canadian Acceptance Corporation v. Matte, a Saskatche- 
wan Court found that it was obliged to apply Manitoba law and we have a 
Saskatchewan Court permitting a judgment for a deficiency which it would 
not have awarded had it been applying Saskatchewan law. The defendant in 
che Matte case claimed the protection of the Saskatchewan Limitation of 
Civil Rights Act. However, the Court found that the contract having been 
mvade in Manitoba it was bound to apply Manitoba law and the defence failed. 


In respect of this topic we must consider the more typical finance case 
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In a typical finance case we usually find that the finance company is a mere 
purchaser of paper. A dealer sells a unit on a conditional sale contract 
and takes as well a promissory note. The dealer is the vendor in the con- 
ditional sale contract and the payee of the promissory note. The instrument 
of primary indebtedness is the promissory note and the conditional sale con- 
tract is generally collateral security to the note. The dealer then sells the 
paper to the finance company and assigns the conditional sale contract and 
then endorses the promissory note to the finance company. Now the question 
arises as to whether the finance company may seize and sell the unit under 
the conditional sale agreement and yet successfully conduct a suit for the 
deficiency, making its claim under the promissory note. Put another way we 
have the question whether Section 19 of the Conditional Sales Act would be a 
bar to the finance company suing and securing a judgment on a promissory 
note. As we all know the promissory note is generally attached to the bottom 
of the conditional sale contract by way of a perforation and after completion 
and signing of the document the promissory note and the conditional sale con- 
tract are generally separated. We might wonder whether the two documents 
might be interpreted as being one. This point is discussed further later in this 
article and referred to in Aetna v. Breau. 

Suffice to say at this point that the attachment of the promissory note by 
way of a perforation does not as a rule affect any of the rights of a holder 
in due course. To date we are unaware of any reported case directly on the 
effec: of this Section 19 upon the question whether a vendor after seizing 
under a conditional sale contract is precluded from claiming a deficiency under 
the promissory note. Hiowever, in the case of Traders Finance Corporation 
Limited v. Casselman’ the Queen’s Bench Division in Manitoba considered 
such facts in the light of section 19 in the Saskatchewan Limitation of Civil 
Rights Act, referred to above, and came to the conclusion that insofar as this 
provincial legislation purported to affect the rights of parties to a promis- 
sory note such section was ultra vires and of no effect. We might mention 
at tins point that our own District Court in the case of Modern Motors v. 
haucher’’ considered a similar problem; however, with respect to the learned 
Judge, we are unable io agree with the decision reached in the Modern Motors 
case. In the Casselman case the trail court gave the finance company judg- 
ment on its promissory note notwithstanding the fact that the Limitation of Civii 
Rights Act purported to restrict the Finance Company’s remedy to sale of the 
unit. This Court relied a great deal upon the reasoning contained in our 
own Alberta case of Atlas Lumber v. Winstanley.’ In the Winstanley case the 
Court considered whether the Alberta legislature could force the payee of a 
promissory note to secure governmental permission to take proceedings on 
its note. Our Court found (and it was supported throughout the higher courts) 
that the Alberta legislature had no jurisdiction to pass any legislation affecting 
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nills of exchange which are the exclusive field of Parliament. At the time of 
vriting this it appears as if there may be several decisions in the near future 
directly on the point discussed in this paragraph. For the benefit of the reader 
we might draw attention to the provisions of the Judicature Act’ which under 
Section 3] provides that notice must be given to the Attorney General where 
it is intended to attack the validity of any act of the legislature. 

There is an excellent discussion of this point in the case of Aetna v. Breau’ 
and it would appear from this case that the promissory note and the agreement 
must be separate and distinct documents in that the promissory note must not 
refer to the conditional sale contract but the fact that they are attached 
or on the same piece of paper does not appear to make any difference if each 
decument will stand on its own feet. In the Aetna case the purchaser of a 
television set had given a promissory note to the conditional vendor as well 
as executing a conditional sale contract and the vendor had endorsed the note 
to the plaintiff. The conditional sale contract stated that it was collaterai 
to the promissory note and that it was to be assigned to the plaintiff by the 
conditional vendor. The Court found that the plaintiff finance company was 
holder in due course of the promissory note. The Court relied upon our own de- 
cision in Killoran v. Monticello State Bank*’ and that of the Saskatchewan 
Court of Appeal in Bank of Nova Scotia v. Philpott.’ 


Whether there has been a seizure is in each case a question of fact and 
perhaps the best discussion as to the manner in which the courts in Alberta are 
handling this point is to be found in Pacific Finance v. Ireland,” Much 
depends upon presenting evidence that there has been no force or duress and 
it possible that the purchaser either returned it voluntarily or concurred in 
its return. The most common form employed by finance companies appears to 
be an “Authorization and Consent to Sale Form”. Most of these forms simply 
constitute acknowledgment of the debt, a transfer of the property to the vendor 
with a direction to sell, pay all repairs, expenses and commission and to 
credit net proceeds on the indebtedness. It 1s submitted that this form in itself 
does not preclude the conditional vendor, or his assignee, from claiming the 
deficiency in that it is not a seizure in the sense that there is any force or 
duress used. nor does it in any way alter the purchaser’s covenant to pay the 
purchase price. Sometimes this form is misunderstood by the conditional 
purchasers in chat it is claimed that the authorization and consent to sale 
form was a release of the purchaser’s liability; however, it is in practice extremely 
difficult to present evidence ro this effect since such evidence generally tends 


7-We note that the Manitoba Court of Appeal has by a majority reversed the triai 
decision in the Traders Finance v. Casselman case. See (1958) 25 W.W.R. 289. This case 
is now being appealed to the Supreme Court of Canada. See also Crescent Finance vy Obin 
(1958) 25 W.W.R. 219 (Sask. C.A.). 

‘RSA. 1955 c. 134. 

°(1921) 57 D.L.R. 359 (Alberta Courr of Appeal} 


71930} 4 D.LR. 148 (Sask. Court of Appeal). There 1s alse another case im the 
Ontario Court of Appeal being U'nron Acceptance Corporation v. St. Amour & D.LR. 
{2d) 2 

7 §19311 2 W.W.R. 593. Ywo otner cases on point are Fiemings Music House v. Wilkinson 


371 1 DER. 247 ana Fogarty v. Heintzman |1938| 2 D.L.R. 89 
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ro contradict, alter or vary the written document and accordingly is inadmissible 
under the parol evidence rule. 

The procedure for effecting a seizure is laid down in the Seizures Act. 
but the following may assist as a brief summary of the procedure to be followed. 
The conditional vendor, generaily by his solicitor, completes the usual form 
of warrant with the conditional sale contract attached, the Form A notice 
of seizure, the Form B notice of objection and the stamped envelope address- 
ed to the Sheriff. In passing it is important to note the technicality of the 
ducuments, particuiarly the notice of objection, since 1t all the particulars 
required in Section 26(1) are not included in the documents the creditor 
might weil find himseii delayed by technical objections which would invalidate 
his seizure. After a seizure has been effected the debtor nas fourteen days 
thereaiter to file a Notice of Objection to the seizure. In respect of filing 
a Notice of Objection it is importance to note thac Section 27(1) states that 
it shall be filed “within 14 days” so that if the period of 14 days passed 
without the filing of the Notice of Objection it would appear that the timc 
has expired and an objection cannot be made arterwards. However, should the 
period for filing the Notice of Objection japse, the reader's attention 1s 
directed to the provision of Section 34(1) which would appear to give the debtor 
a further chance to have the seizure adjudicated upon. If there is no Notice 
of Objection filed and no proceedings under Section 34(1) the creditor then 
directs the Sheriff to sell the goods under seizure or if he (the creditor: 

the contract, he may get the Sheriff’s permis 


is entitled, under the terms of 
on to sell privately in which case he must give the debtor five days notice 
of his intention to seil and after effecting a saie he must then file with the 
Sheriff the Statutory Deciaration required under Section 30(2) of the Act 
{f there is a Notice of Objection filed the creditor must then secure 
-ourt order for the removal and sale of the goods under seizure. This ap 
plication for an order for removal and sale is commenced in the District Court 
n the district in which the goods were placed under seizure uniess the debtor 
after seizure consents to the hearing being held in some other district. [fi 
application is heard by the District-Court regardless of the amount invoived 
The application is commenced by Notice of Motion which must be served upo: 
the debtor giving him at least seven clear days notice. The Act permits set 
vice by registered mail and contains rather elaborate provisions for deeminy 
service good and effective; however, in practice the courts require proof 
receipt of the Notice of Motion and one is accordingiy advised to etfect ser 
vice only in the usual way of serving court documents. The application 1s 
supparted by an affidavit which generally requires proot ot the contrac: 
itrue copy as an exhibit), proof ot default and the nature thereot. proof ot 
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payments made, proof of seizure and proof of the Notice of Objection. The 


: 1 ; { tt ‘ t ‘ ‘ ‘ ' ‘ . \ 
order tor sale shouid provide for tne removal and tne saie of the unit by 


sublic auction or private sale with provisions for cost oi seizure, sale and order 
and all expenses incidental thereto. 





“Section 44, 
* Section 29 (2) 
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2%. dJearches to Make 
think that we all probably know what searches can be made, though | 
would not be so sure that we always make them aii. 

Firstly, of course, except in the case of what are in the 1955 Revision 
referred to as “itinerant machines”, there is the search of the registration 
records at the court house in the judicial district in which the chattels are 
located, and any other judicial district in which you may have reason to 
believe the chattels have been at any time during the past three years. Also 
a search should be made in the districts where the owners of the chattels have 
resided, because the primary place for registration of conditional sale con 
tracts is the judicial district in which the owner has resided. This search 
is a search of the name of the person from whom your client proposes to buy 
or to whom your client proposes to lend money. In the case of itinerant ma- 
chines a similar search is to be made at the Central Registry of-the Motor 
Vehicles Branch of the Department 0 Highways; though in the case of motor 
vehicles it is possible to search not only the name of the person with whom 
you are dealing, but to make a search by serial number, a much more effective 
search. 

[n either case, the search is usually limited to the preceding three vears 
because conditional sale agreements and most chattel mortgages are not 
valid if they have not been registered or renewed in the past three years: 
mdeed, at the Motor Vehicles Branch tie records tendered for searching cover 
only the last three to four years. ij your proposed vendor or mortgagee 1s 
a limited company, or if you know that the chattels have been owned by a 
limited company, you should make a search at the Companies Branch to see 
whether there are any bonds, debentures or trust deeds registered there, sinc 
these may include either specific mortgages or floating charges which do no: 
nave to be registered as chattel mortgages. The cautious searcher will usually 
examine both the register of encumbrances (because this is the official 
record) and the file relating to the company in question (because the document 
will be filed in ic and this affords a cross-check; and because the company 
may have changed its name so that you will have searchea the wrong name in 
the encumbrances). 

Securities taken by a bank under Section 88 of the Bank Act™ do not have 
to be registered as chattel mortgages, but certainly affect the utle to chattels 
The existence of such security can be discovered by a search at the provincial 
office of the Bank of Canada in Calgary. While the section is quite long 
and complicated, it should be read by everyone. I should say at this point 
that if you are dealing with farmers or fishermen, with manufacturers in 
respect of goods manufactured by them, or dealers in primary products, you 
should take this precaution. 
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Consideration should also be given to the quesnon as to whether or not 
the property being purchased or on which security is being taken is subjec 
to the rights of a local authority for the coilection of taxes, and if there is any 


RS.C. 1952 c. 12. 
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possibility that this is so, steps should be taken to see that there are no taxes, 
payment of which could be enforced against the chattels. It may also be 
advisable to search in the Sheriff’s office. While a writ of execution will 
not prevail against a purchaser in good faith and for valuable consideration, 
without notice, the situation may be different where there has been a valid and 
continuing seizure. 

Hyndman J.A. in Young v. Dencher ° appears to indicate that leaving with 
the debtor as bailee does not continue the Sheriff’s possession. Clarke J.A. 
said that under the circumstances it did not but that he would hesitate to 
hold that leaving them for a reasonable time would constitute an abandonment. 
If it is apparent that there is a seizure, the purchaser will take subject to the 
rights of the execution creditor. 

In the case of licensed motor vehicles, it is possible to have the records 
of the Licensing Branch of the Department of Highways searched. The fact 
that a license has been issued: for the vehicle in the name of your proposed 
vendor or mortgagor may not actually prove that he is the owner, but it is 
a useful precaution to take. 

Liens under the Workmen’s Compensation Act” are a charge against 
chattels, and their existence can be discovered by enquiry from the Workmen’s 
Compensation Board. 

I think that it is fair to say that when you have made these searches, 
necessary though they be, and have found nothing, you have proved exactly 
nothing. I think also that every solicitor should make this clear to his 
client, not only so that the client will know what he is getting into, but 
so that the solicitor may avoid getting into something he does not want, a 
negligence action. : 

The first difficulty is this: if you find nothing registered against your 
proposed mortgagor or vendor, or against the chattel, you have not found 
anything to prove that he is the owner. If I obtain possession of Mr. Foote’s 
car without his knowledge, and approach your client and offer to sell it to him, 
I am sure that a search would disclose that there are no encumbrances against 
the car, but that does not mean that a bill of sale or chattel mortgage executed 
by me will be of any value to your client. Your search here is not like a 
search at the Land Titles Office where there is positive evidence as to title. 

The next difficulty is this: that there may be an encumbrance registered 
‘against the name of some previous owner which you wili not discover because 
you do not know that he was the owner at any time, and therefore do not 
search his name. For example, if I, being the purchaser of a washing machine 
under conditional sale agreement, sold it to Mr. Foote, then when Mr. Foote 
in turn sells it to your client, you will search his name and will not find the 
conditional sale agreement because it is registered against my name. It is 
true that this difficulty is avoided in the case of motor vehicles because there is a 
set of records kept under serial numbers and it is the search by serial number 
rather than the name which is the primary search so that it does not matter 


S4f1923} 1 W.W.R. 136. See now tne Seizures Act, supra tootnote 23. 
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whether L or Mr. Foote was the owner when the encumbrance was given. 
‘resumably you might avoid the- difficulty by tracing the history of the 
nattel and making whatever searches and enquiries are indicated by what 
ou tind out, but I am not aware that this is done in practice, and there is 
aiways the chance that your information is incomplete or incorrect. 


The next, and very similar difficulty, which is also avoided in the case 
ot motor vehicles, is that the person with whom you are dealing may not give 
you his correct name, so that when you search the name he gives you, you will 
not find encumbrances registered against him (except in the case of motor 
vehicles) . 

The next difficulty is that, although there may be nothing registered 
at the time of your searches, a document may be registered later and stili 
be entitled to priority over you. A conditional sale agreement will defeat 
your bill of sale or chattel mortgage if registered within the time allowed 
for registration and after you have taken your bill of sale or chattel mortgage; 
and a trust deed, bond or debenture need not be registered at the Companies 
Branch for 60 to 90 days, and will still be valid. It may be possible to defeat 
these instruments by withholding payment of your money until the appropriate 
period has elapsed, though I do not know how often this is done. This pre- 
caution would not be effective against chattel mortgages or conditional sale 
agreements executed before the chattels are removed into the province, er, 
except in the case of itinerant machines, into another registration district. 
As has been pointed out, the time for registration runs from notice of re- 
moval, and I know of no way of determining when a mortgagee or conditional 
vendor of whose existence you are ignorant has received such notice. It is 
possible that even a period of years might elapse before such notice is received. 

The next difficulty arises from the provisions in the Conditional Sales 
Act which I referred to earlier, which enable a conditional vendor to attach 
his name to the chattel instead of registering his instrument. Presumably this 
difficulty may be overcome by a close inspection of the chattel, and by enquiring 

om any person whose name appears on it. 

The next difficulty arises from a “sleeper” provision in the Bills of Sale Act 
I think that most of you will be surprised to learn that the Crown in the right 
of the Dominion, the Province, and any Minister is not required to renew any 
chattel mortgage. This means that your search may not disclose a perfectiy 
valid mortgage, for example, to the Treasury Branch. There may be some 
doubt as to whether Provincial legislation can require the registration of 
documents in favour of the Crown in right of Canada. In particular, it has 
been held that chattel mortgages to the Soldiers Settlement Board need not 
be registered.” 

There are a host of other difficulties, and I would not pretend to be able 
to think of them all. One example would be the difficulties arising from 
one chattel being more or less attached to another; for example, | was recently 
isked to search a truck with a portable drilling rig attached; I happened to look 
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at other documents registered against the proposed vendor’s name which ac- 
cording to the records did not refer to the truck in question and found a 
mortgage of another truck with a rig of similar description attached to it. 
Another example might be the tires or the tank on a truck. The doctrine 
of accession may or may not help you. Take oil well drilling equipment — 
sucli a chattel might today be used for something other than oil so that you 
would be led to search at the court house instead of at the Central Registry. 
Then there is always the possibility, though I do not suggest that it is a prob- 
ability, that the office in which a document is registered has made a mistake, 
or that a rogue has removed traces of it from the records given to the public 
for searching. 1| think at this point 1 should mention the possibility that a 
registered document may not reach the public documents immediately on 
registration: for example, I believe that because of the great number ot docu- 
ments dealt with by the Motor Vehicles Branch, often amounting to 400 a day, 
oarticuiars do not reach the public records for at least a day so that your 
search is a day behind. In the case of tractors used for industrial or con- 
struction purposes, a further difficulty may arise. These tractors are included 
in the definition of motor vehicles under the Garagemen’s Lien Act. s.2 (b) 
but are not included in the definition of motor vehicles under the Bills of Sale 
Act s.2(i). Therefore, while you would normally search at the court house 
in connection with such a tractor, you might very well find that there is 
registered at the Motor Vehicles Branch a garageman’s lien which will have 
priority over your instrument. 

It may very weil be that our practice in Alberta is too careless, probably 
because we unconsciously assume that title to chattels is in much the same 
position as the title to land, and that having searched, we have actually ac- 
complished something. At the meeting of the Canadian Bar Association at 
Bantf last September, a Manitoba lawyer, T. Mackay Long, a member of a com- 
mercial law panel, said that in Manitoba it was not the custom to rely on 
registration at all, particularly in view of the fact that that Province has 
no registration system for conditional sale agreements. In his view it is 
incumbent upon the purchaser and his solicitor to demand that the vendor pro- 
duce receipts as to the purchase of the chattel, or that he trace the historv 
of the chattel to the manufacturer. Then it is a matter of making enquiry 
from the various owners concerned. If the vendor is reluctant to provide the 
necessary information, or if it appears that he has been in possession of the 
vehicle only for a very short time, the purchaser is put on his guard and can 
refuse to. proceed with the transaction or can withhold his money until he is 
satisfied with his vendor's title. Although we may not share Mr. Long’s 
opinion as to the value of a registration system, which he thinks really 
assists the rogue, there is much to be said for the proposition that a pur- 
chaser of chattels, and anyone advising him, should take more precautions 
than ts currently the practice here. 

There ts a further question which could be convemently reterred to here: 
suppose that you are acting for a prospective purchaser or mortgagee of 


“RSA. 1955 ¢. 128 s. 2(b). 
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cnatteis and you find through your searches that there is a chattel mortgage 
egistered, but that ic does noc comply with the statute or has not been 
cenewed as required by the statute, or that you have or your client has knowledge 
t a prior chattel mortgage which is not duly registered; can you advise him 
‘o disregard it? In other words, is a purchaser or mortgagee with notice of 
the prior encumbrance protected against it? 


The leading case on the point is Canadian Bank of Commerce v. Munro*’ 
where the bank’s chattel mortgage had not been renewed, and Munro had dis- 
covered this fact by his search and took a chance on buying the chattels. 
Although he paid a fair price, the Supreme Court of Canada held that he was 
not a purchaser in good faith and. therefore took subject to the chattel mort- 
gage. Anglin C.J.C., giving the majority judgment, said: 

We find it impossible to accept the view that a purchaser who knows that goods which he is 

buying belong to a third person and that his vendor has neither title to them nor right to 

sell them, but, on the contrary, is bound as between himself and such third person to protect 
the right and turtle thereto of the latter, and who also knows that any right or title he may 
acquire by his purchase must be in defeasance of that of such third’ party can be said, either 
legally or morally, to be a purchaser in good faith. 
It should be noted that the Court inferred from the fact that Munro went 
with the vendor to cash his cheque, and that the vendor took the proceeds 
in cash, that Munro knew the vendor had no intention of paying out the 
mortgage. It might cheretore be possible to show good faith, for example 
by showing that rhe vendor said the improperly registered document had been 
paid out, or that he would pay it out. 

This case was decided on the old Bills of Sale Act which protected pur- 
chasers in good faith. As the Bills of Sale Act stands, the purchasers and 
mortgagees protected are those claiming from or under the grantor in good 
faith for valuable consideration and without notice, whose conveyances or 
mortgages have been duly registered or are valid without registration. The 
addition of the words “for valuable consideration and without notice” seems 
to me to put the matter beyond doubt that any purchaser or mortgagee 
who takes with notice of a prior claim under a bill of sale or chattel mort- 
gage takes subject to that claim. I will not go on to consider what amounts 
to notice. 

The Conditional Sales Act protects purchasers or mortgagees of or from 
the buyer or bailee of such goods in good faith for valuable consideration. 
There is no specific requirement that the purchaser or mortgagee must not 
have notice, and it therefore appears that Canadian Bank of Commerce v. 
Munro applies, though whether it would be applied in all cases coming within 
the terms of the statement of Chief Justice Anglin which I have quoted, I do 
not know. 

I think that, whether it is a conditional sale agreement or a prior 
chattel mortgage of which you have notice, you would be well advised to 
advise your client not to proceed further until satisfied that the claim is paid 
off and discharged or that proper allowance has been made for it. While 
vour client might be able to show in the case of a conditional sale agreement 
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that he acted in good faith, as, for exampie, in the belief that the prior 
claim had been paid off, or in case of either type of document that what 
information he had did not amount to notice, it appears to me to be best to 
tell him that if he proceeds with his sale or mortgage he may be buying a 
lawsuit. 

I should also point out that there have been cases where, when the existence 
of the prior claim was known to both vendor and purchaser, and discussed 5v 
them, and even referred to in the subsequent bill of sale, the courts have held 
that what the parties were dealing with was only the vendor's interest and 
that the purchaser took subject to the prior claim, proceeding on the basis 
that they would not impute to the parties the intention of defeating the 
prior claim.” 


Priorities 


Much of this topic has already been covered indirectiy. There are, how- 
ever, several points that might be added. 

Comparing the position of the conditional sale contract and the chattel 
mortgage we find that there is a rather peculiar position in that a conditional 
vendor has protection. for the period allowed for registration whether it be 
for 21 days for itinerant machines or 30 days in the case of other chattels, 
while by Section 3 (2) of the Bills of Sale Act. a mortgagee has protection only 
from the date of registration as against. the protected classes. It follows 
that a conditional purchaser could seli the chattei wnich is the subject 
matter of the conditional sale contract within the time allowed for registra- 
tion and a conditional vendor would still have priority over the party who 
had purchased from the conditional purchaser even though a search would not 
have disclosed the conditional sale contract. 


Respecting priorities qua a landlord we have already mentioned that a 
conditional vendor has priority over a landlord’s claim whether or not the 
conditional sale contract is registered while on the other hand a landlord 
has priority over a mortgagee. 

The question of priority between a conditional vendor and the holder of 
a garagemen’s lien was considered in the case of in Re Garagemen’s Lien Act 
(In re Gollan and Edmonton Credit Company).” This case was reterred to the 
District Court for a decision under the Rules of Court with respect to four 
questions, only the third of which interests us here. namely: “Does the lien 
take priority over the conditional sale agreement held by Edmonton Credit 
Company Limited?” The case was considered on the basis of the Garage- 
men’s Lien Act, the relevant section, however, being identical to the present 
one. The Court found that: 


Sec. 3 of the statute gives the garageman a “lien on such motor vehicle There is no 
limitation in this language. The lien is not iimited to a lien on the interest in the motor 
vehicle of the person incurring the debt to the garageman. Had the garageman secured and 
retained possession of the motor vehicle he would wnder he Possessory Liens Act. . 


? 





>8See Lanston Monotype Machine Co. v. Northern Publishing Co. [1922] 2 W.W.R. 529. 
Banque d’Hochelaga v. Brownstone {1925} 2 W.W.R. 348 


“911938] 1 W.W.R. 670. 


Dave acquired priority over the respondent (Edmonton Credit) with respect to claims for 
storage, repairs, etc... . The respondent’s counsel admits chs 1s the law as applicable to the 
conditional-sale contract now under consideration: Sterling Securities Corpn. v. Hicks Motor 

128) 2 W.W.R. 74; Gurevitch v. Melchoir (1921) 29 B.C.R. 394; J. H. Early Motor 


Co. v. Siekawitch {1931} 3 W.W.R. 521; Albemarle Supply Co. v. Hind and Ce. {1928} 
1 K.B. 307. 


Sec. 10 of The Garagemen’s Lien Act distinctly gives the garageman “the same 
rights . . . as if he then (after distress) had a Possessory Lien for the same amount as the 
amount of the lien which he has pursuant to this Act... .” And, as pointed out, these 


“rights” include priority over the holder of this conditional-sale agreement. I do not think 


the language of sec. 5 can be construed to assist the respondent.” 


The view in the Gollan case was affirmed in Calmar’s Garage v. Eric’s Late 
Model Cars Limited” wherein the learned Judge quoted and approved the 
following statement from Barron on Automobiles.”’ 

The conditional vendee or anyone placed in charge of the car may order repairs to be done 

and the implied authority moving from the vendor to such vendee to have repairs made 

and in so doing to subject it to a lien, is in mo way cut down or limited by a stipulation on 
the vendee’s part to keep che car free from liens and encumbrances. Such a lien is 
paramount to the claim of the vendor: 

These casee cited above deal with priority between a conditional sale 
contract and garagemen’s or possessory liens and it is submitted that the 
same priority exists as between garagemen’s liens and chattel mortgages 
except in the case where a chattel mortgage was given and registered after 


the garageman had parted with possession and before he registered his garage- 
man’s lien. 


In concluding this section on priorities it might be well to note an oider 
British Columbia case, Alliance Finance Company v. Standard Motors Limit- 
ed” which had held otherwise, namely that a provision in a conditional 
sale contract to the effect that the purchaser will keep the unit free from 
all liens and encumbrances disentitled a garageman to priority under a garage- 
men’s lien; however, our Alberta Courts do not follow this decision but pre- 
fer to rely on Commercial Credit v. Stratford.’ It would appear that the 
British Columbia Courts have now also discarded the Alliance Finance view as 
witness General Securities Ltd. v. Bretts Ltd.”* a decision of the Supreme 
Court of British Columbia giving an excellent discussion of the topic. 


Mr. Hurlburt presented ss. 1, 3(e) and 6: Mr. Foote ss. 3(a-d), and 4; and Mr. Hope ss. 2,5, and 7. 


956) i9 W.W.R. (N.S.) 382. 

hn A. Barron, The Law of Automobiles and Motor Vehicles in Canada, 1926, p. 164. 
1928} 3 W.W.R. 621. 

(1920) 47 O.L.R. 392. 

(1956) 19 W.W.R. (N.S.) 385 
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CIVIL LIBERTIES AND THE CANADIAN CONSTITUTION 


Leonarp H. Leicu, Third Year Law 


It is a commonplace to remark that England has no fundamental law in 
the sense of rules not amenable to change by ordinary legislative process. 
By contrast, the United States has such a system of fundamental law in the 
form of a written Constitution which grants to the Federal power and reserves 
to the various states certain areas over which each may legislate. In addition, 
ne:ther Federal nor State governments may use their power to abridge certain 
civil liberties guaranteed from encroachment by either power by the Constitu- 
tion itself. No such restriction exists in the British system where Parliament 
has, since the dawn of the modern era, reigned supreme. The Canadian 
constitution is a hybrid, partaking of the. nature of both the American and 
British Constitutions. It is fundamental in the sense that distribution of legisia- 
tive powers between the Dominion and Provincial legislatures is fixed by a 
written document and not subject to change by ordinary legislative process; 
non-tundamental in the sense that outside this area, there is an equally large 
area of constitutional kaw where great change may be wrought by a normal Act 
of Parliament or the Legislature. The Canadian constitution has as its basis 
the British North America Act of 1867 which apportions between the Provinces 
and the Dominion government the totality of legislative power in Canada. 
Once given an area over which it may legislate, it is my submission that neither 
the Provincial nor the Federal powers are in any way restricted in the use of 
their powers: tiere is, | submit, no Bill of Rights in the American sense to limit 
those powers. conterred. 


Tt has been’ suggested, however, that implicit in the British North America 
Act there is a Bill of Rights guaranteeing certain freedoms to the people of 
Canada, notabiy freedom of speech and of religious worship. The proponents 
of ihis theory advance two main arguments; first, that no legislature, whether 
Dominion or Provincial, may legislate in a manner prejudicial to these liberties’, 
and second, and I submit more realistically, that in the realm of the two civil lib- 
ertics mentioned, the Provincial legislatures lack the constitutional powers to 
‘egislate with respect to these liberties.” 

Tt has been suggested by at least two writers, Mr. F. A. Brewin, Q.C., and 
Mr. Justice J. T. Thorson, President of the Exchequer Court, that neither 
Parliament nor legislature may trench upon certain civil liberties, particularly 
freedom of speech and of religion. This proposition is supported by dicta 
in some recent decisions, notably the decision of Abbott J. in the recent case of 





iSee Schwartz, American Constitutional Law, Cambridge, 1955 at p. 7 et seq. 


“See Brewin in 35 Can. Bar. Rev.; Thorson P. in Bulletin 7 of the International Com- 
mission of Jurists; Laskin, Canadian Constitutional Law at p. 663 et. seq. 


SBrewin loc. cit.; Thorson P. loc. cit. 
‘Supra, footnote 2. 
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Switzman v. Elbling;’ a case dealing with the right of a Provincial legislature 
to prevent the propagation of Communism by the ingenious device of pad- 
locking houses in which communist meetings were being held. If Abbott J. 
actually meant to lay down such a proposition, then I respectfully suggest that 
his Lordship was seriously in error. The reason for this is the oft repeated and 
rarely understood theory of Parliamentary Sovereignty which forms the 
cornerstone of our constitutional theory. Taken from Britain, this doctrine 
was transported to Canada by the preamble to the British North America Act 
(1867) which states that the independant colonies of the Canadas, Nova 
Scotia and New Brunswick: 


Have expressed their desire to be federally united into one Dominion under the Crown 
of the United Kingdom of Great Britain and Ireland with a constitution similar in principle 
to that of the United Kingdom. 


The key principle of the British Constitution is that of the sovereignty of 
Parliament, that the legislative power of the Imperial Parliament knows no 
bounds in law." The true meaning of this theory which has been described 
by Sir Ivor Jennings as a legal fiction is not that Parliament knows no 
bounds whatever, bur rather that no law promulgated by Parliament will be 
held bad as being ultra vires, or as against natural law or right reason.’ The true 
limitations on Parliament are based on practical politics and recognised con- 
ventions. It has been well said that:" 


In speaking of the power of Parliament, we are dealing with legal principles, not with facts. 


Lest this position seem unduly esoteric, it must be recognised that there is a sub- 
stantial difference between the proposition that a constitution contains within 
itself certain guarantees, and the proposition that practical politics ensure them. 


It is my impression that the theory of Parliamentary sovereignty has been 
accepted as being fully applicable in Canada. In only one case that I have 
been able to find has this doctrine ever seriously been questioned. That case 
was R. v. Hess (2);'" a case in which the Crown claimed under the Criminal 
Code then in force to be able to detain a man who had been acquitted until the 
determination of an appeal against acquittal by the Crown. O’Halloran J.A. 
of the British Columbia Court of Appeal said: 

If Parliament has the constitutional power to direct a government functionary . . . to detain 

an acquitted man until the determination of an appeal which a Crown officer may take 

against such acquittal, it must also have the power to direct its functionary to detain the 
acquitted man for a much longer period, in fact . . . to detain people at will in a con- 
centration camp. There may be people who think that Parliament has that power. I do not; 

I could not reach that viewpoint without blurring or rubbing out the dividing line between 


our constitutional democratic system and the totalitarian system in its various forms past 
and present. 


5Switzman v. Elbling; {1957} S.C.R. 285. 

6Salmond on Jurisprudence, 11 edn. at p. 522. Those interested in the problem whether 
if Parliament cannot bind itself, it can be said to be omnipotent are referred to Anson, The 
Government of Ireland Bill; 2 L.Q.R. 

*This was the view of Coke C.J. See Bonham’s Case 8 Co. Rep. 118; See also Pollock; 
A First Book of Jurisprudence at p. 266. 

8Dicey; Law of the Constitution ch. 1; Jennings, Law and the Constitution ch. 4. See 
Bagehot, The English Constitution, Worlds Classics edn. at pp. 205-7 for an interesting 
account of the extrinsic and intrinsic checks on Parliament. 

9Jennings op. cit. at p. 140. 

10R. vy. Hess (2); [1949] 1 W.W.R. 586, 8 C.R. 52. 
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Yet the contrary position has been taken in Canada, particularly with respect 
co the Japanese who were deported from British Columbia after the last war, 
and in the Japanese Reference case’’ the ability of Parliament so to legislate 
provides the underlying assumption on which the case, ostensibly one on the 
validity of delegated legislation, turned. The position of Parliamentary 
overeignty has been most ably expounded by Riddell J.A., sometime of the 
Ontario Court of Appeal. Writing in the Minnesota Law Review,” he said, 
after discussing the areas ot legislation given to the Dominion and Provinces 
respectively: 
At the same time, a large sphere is left uncontrolled by the written law—and in that sphere, 
Parliament and iegislature are wholly uncontrolled—they have the traditional rules, but they 
may legally disregard the rules—the courts there have no power, the electorate must judge 
of the propriety of acts in that sphere and reward or punish accordingly. 
Reference might also be made to Union Bank v. Boulter - Waugh’ in the 
Supreme Court of Canada in which Anglin J., as he then was, stated: 


The legislative purpose being clear we have no right to decline to carry it out . . . the Court 
would occupy a wholly indefensible position, one of usurpation of an authority, sovereign 
within its ambit, which it is its imperative duty to dphold. 


Decisions to the like effect in lower courts have been legion’* and one would 
hardly expect at this late date to find the doctrine of Parliamentary soverignty 
seriously called into question. 


Tt must be confessed, however, that the doctrine has been called into ques- 
tion’ and reliance-has been placed upon a dictum of Abbott J. in Switzman v. 
lbling*® to which reference has already been made. What Abbott J. actually 
said was (after accepting the proposition that freedom of speech fell outside the 
Provincial sphere of legislative authority) : 

I am also of opinion that as our constitutional act now stands, Parliament itself could not 

abrogate this right of discussion and debate. The power of Parliament to limit it is, in my 

view, restricted to such powers as may be exercisable under its exclusive jurisdiction with 


respect to criminal law and to make laws for the peace, order and good government of the 
nation. 


It is probable that by this statement, Abbott J. meant to apply the ancillary 
theory; that Parliament may not legislate over civil liberties as such, but may 
only do so ancillary to the two well-recognised heads of legislation mentioned. 
Nevertheless, several other interesting and plausible explanations of this passage 


11Reference re Japanese Canadians, [1946] S.C.R. 248; aff'd [1947] A.C. 87. 
124 Minn. L. Rev. 165 at p. 169. 
18U/nion Bank v. Boulter-Waugh, (1918-19) 58 Can. S.C.R. 385 at p. 397. 


14See Green v. Livermore, (1940) 74 C.C.C. 240 at p. 243 “The argument that the section 
is contrary to natural justice does not mean anything in view of the fact that the legislature 
of the Province within its own field has powers as plenary as those of the Imperiai 
Parliament which created it.”; Plassco v. Montreal Transportation, {1953} Que. S.C. 19; 
Remis v. Fontaine, (1951) 1 W.W.R. (N.S.) 604, [1951] 2 D.L.R. 461; Smith v. London, 
(1909) 20 O.L.R. 133; Clark v. Jacques, (1900) 9 Que. K.B.; Quebec v. G.T.R., (1898) 8 
Que. Q.B. 246, aff'd 30 Can. S.C.R. 73 “Within the limits prescribed by the Constitution, the 
authority of Parliament and of the Legislature is supreme”; Cleveland v. Melbourne and 
Brompton-Gore, (1881) 1 D.C.A. 353; 26 L.C. Jur. 1 per Ramsay Jj. “I do not think any 
legislature had the right to deprive a person of his property, but by the theory of the 
constitution it has the power. In a word it is assumed that the legislature is the s 4g 
of the morality of its own cause.” Cf. Henderson J.A. in Abitibi v. Montreal, [1942) OR 
183 at pp. 208-9. These by no means exhaust the list. 

15By Brewin loc. cit. and Thorson P. loc. cit. 

16 Supra footnote 5. 
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suid be put forward. It could be said that Abbott j. has confused the pro- 
sition that Parliament would not pass such legislation with the proposition 
iat Parliament could not pass such legisiation which, if the theory of Parlia- 
mentary sovereignty be valid in Canada, is false. In the airernative, Abbott Jj. 
nay have meant to assert that the basis of the British constitution is not the 
heory of Parliamentary sovereignty, but that rather it is that in the normal case 
it any rate, mo agency may interfere with the liberty of the subject and that 
therefore, by its preamble, the British North America Act must be construed 
accordingly. This approach is fraught with difficulty for there is no warrant in 
1e English authorities for restricting the sweeping powers of Parliament to 
‘mergency situations simply.” 


It could perhaps be argued that all Abbott J. meant was that, since 
freedom of speech finds no piace under the enumerated heads of legislation in 
sections 91 and 92, it must of necessity fail within the legislative sphere given 
to the Parliament of the Dominion under the residual head of section 91 
in its sphere of normal operation. The whole tenor of his Lordship’s judgment, 
however, rebuts this view, for obviously it is meant to import some restriction 
on the power of Parliament to legislate over freedom of speech. It is my sub- 
mission that yet another approach is open; that in order to arrive at this 
statement, Abbott J. proceded on a misconception of Lord Haldane’s theories 
with respect to the division of legislative powers under the British North Am- 
erica Act. A short examination of Lord Haldane’s approach to such problems 


] c Is 
therefore becomes necessary. 


In working out his interpretation of the opening words of section 91, 


Lord Haldane accepts certain premises. These are:— 


(1) That in general, the British North America Act apportions the total- 
ity of legislative power in Canada between Parliament and the Pro- 
vincial legislatures.’” 


(2) If power over a certain area be not found in the enumerated heads of 
subject matter in either section 91 or section 92, it may fall within 
section 92 (16) which thus acts as a residual head. 

(3) If the subject matter of the legislation does not fal! within one 
of the enumerated heads previously mentioned, and if it is clearly 
not apt to fall within the residual head of section 92, it wiil fall within 
the residual head of section 91 in the scope of its normal employment. 
The incorporation of companies with Dominion-wide objects is an 
example.” 


17No such limitation for example appears to have been contemplated in R. v. Halliday, {1917] 
A.C. 260 or in any of the standard works. See Dicey op. cit., Keir and Lawson’s Cases on 
Constitutional Law at pp. 1 - 12. 

18See Lord Tomlin in the Fish Canneries Case from which this summary is derived. 

19Tt is submitted that the remark of Lord Haldane in answer to counsel in che Snider Case, 

1925] A.C. 396 was not intended co overrule Bank of Toronto v. Lambe, so fat as exhaustive 
division of legislative powers is concerned. ‘ord Haldane left no theoretical gap in the 
division of legislative powers though practicai problems have arisen because of watertight 
compartmentation. See Laskin, Canadian Constitutional Law at pp. 25-6, The O’Connor 
Report to the Senate, Appendix 1, p. 17 et. seq. 

See Great West Saddiery Co. v. The King, [1923] 2 A.C. 91. 
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(4) Apart from the restricted area of normal operation allotted to it, 
the residual head is an overriding power limited to operation where a 
national emergency exists. 

It is barely possible that Abbott J. thought that his statement applied this 

doctrine, but in fact it does not. His Lordship would invert the problem in 

the following manner:— 

(1) Abbott J. would look to the enumerated heads of sections 91 and 92 
to see whether the subject matter of legislation finds a place there. 


(2) If the subject matter cannot fit within one of the enumerated heads, 
Abbott J. would place it within the residuai heads of power reserved 
to the Dominion. and would then, by imnlication, restrict the use ot 
this power to times of emergency. 


This last proposition would appear to be that or Lord Haldane, but it is 
unsupported by his premises. Instead of premising a total division of legisla- 
tive power, Abbott J. would leave us with a hiatus. Instead of premising a 
general and usable residuum of power in the Provinces, Abbott J. would appear 
to give this residuum to the Dominion, and then forbid its use save in times 
of national emergency. Certainly his Lordship cannot have given this power 
to the Dominion residual head in the course of normai operation. Abbott J. 
may have meant that the sovereignty of the Dominion Parliament over freedom 
of speech can be exercised only in times of emergency, but this must proceed 
on a misconception of the theory of Parliamentary sovereignty as applied to 
the Imperial Parliament.’ The logical difficulties in attempting to ascribe 
a theory other than that of exercise of ancillary powers to Abbott J. appear 
to be insurmountable and it may ultimately appear simply that Abbott J. pro- 
ceeded in error. 

It is my submission that, despite some judicial wavering, the theory of 
Parliamentary sovereignty has been accepted as fully in Canada as it has in the 
United Kingdom and, that being ‘so, it follows that neither Dominion nor 
Provincial Parliaments are limited in their power to legislate over any civil 
liberty or indeed any subject falling within the area of legislation allotted to 
them by the British North America Act. 

The second argument advanced by those who would find a Bill of Rights 
implicit in the British North America Act is that because only the Federal 
Parliament has the constitutional power to legislate over these liberties, there is 
a partial Bill of Rights inherent in the Act which precludes interference by 
the Provinces. The validity of this view of course depends upon whether, 
in law, the Provincial legislatures are precluded from such legislation and this 
may depend upon two factors; the nature of the subject matter and the ambit 
or aspect of it.” It cannot be said that as yet there has been any conclusive 
statement one way or the other deciding whether Parliament or legislature has 
the necessary (and ex hypothesi exclusive) power. Support for the “partial” 


21See footnote 17 supra. 
22This does not refer to the subject matter test as distinct from the ambit or aspect test as a 
means of interpreting section 91, but refers to a suggested distinction between civil rights 


and civil liberties to be discussed ante. 
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Bills of Rights view has, however, been found in dicta delivered by various 
judges in the Supreme Court of Canada. 


The first strong statement of the view that Parliament alone may legislate 
over freedom of speech came from Duff C.J.C. in the Reference Re Alberta 
Statutes,* a reference to determine the constitutional validity of three bills, one 
of which was the Accurate News Bill. Duff C.J.C.’s actual decision proceeded 
on the ground that the Bill was dependent on the Alberta Social Credit Act 
which had already been held to be invalid. But his Lordship went on to deliver 


the following statement:** 


Any attempt to abrogate this right of public debate or to suppress the traditional forms of 
exercise of the right would in our opinion be incompetent to the legislatures of the provinces 
as repugnant to the provisions of the British North America Act . . . The subject matter 
of such legislation could not be described as a provincial matter purely; as in substance and 
exclusively a matter of civil rights within the province. 


With this statement Davis J. concurred. Cannon J. delivered a libertarian 
statement, but preferred to rest it on the grounds that interference with free- 
dom of speech came within the Dominion power over criminal law as dealing 
essentially with the offence of sedition. 


The intrinsic value of this statement may be higher than some of its 
detractors would concede. Duff C.J.C. followed Lord Haldane in permitting 
a limited area of normal operation to the residual head of section 91 in case 
of a gap where no specific power was given either to the provinces or the 
Dominion under sections 91 and 92 and where the subject matter of the 
legislation could not aptly come within the residuum of power given to the 
Provinces. It is wholly consistent with this theory to be of opinion that 
freedom of speech is not apt to come within the power over Property and 
Civil Rights, or the power over Local and Private Matters within the Pro- 
vince. It may well be said that legislative power over freedom of speech and of 
religion is only aptly comprehended within the residual head of power vested 
in the Dominion. At any rate, whether consistent with his views on the divi- 
sion of legislative power in Canada or not, this view of Duff C.J.C. has formed 
the basis of several like statements in the Supreme Court. 


It was to be another sixteen years before the Supreme Court again had an 
opportunity to say a few words on the subject. Then, in 1953, Saumur v. City 
of Quebec and A.G. Quebec’ arose for decision. By an action in the Superior 
Court of Quebec, the appellant, a member of Jehovah’s Witnesses, attacked 
the validity of a bylaw of the City of Quebec forbidding distribution on the 
streets of the city of printed matter without the permission of the Chief of 
Police. The case was ultimately appealed to the Supreme Court of Canada 
and it became apparent that the very sharpest difference of opinion existed 
among the members of the court. Rinfret C.J. and Kerwin J. were firmly of 
opinion that legislative power over freedom of religion is vested as a civil 
right in the Provincial legislatures. Rand J. felt that the proposition that 


23Reference re Alberta Statutes, {1938} S.C.R. 100. 
2471938} S.C.R. 100 at p. 133. 
25Saumur v. City of Quebec and A.G. Quebec, { 1953] 2 S.C.R. 299 at p. 392, 
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‘ewislation in relation to the free profession of religion can come only within 


e Dominion power was clear. 


[he dimensions of this interest 

ire nationwide: it is even today embodied in the highest levei of the constitutionalism of 

Great Britain: it appertains to a boundiess tield of ideas, beliefs and faiths with the deepest 

rvots of loyalties: a religious incident reverberates trom one end of the country to the other, 

and there is nothing to which tne ‘body politic ot the Dominion’ is more sensitive.*® 

Rand J. then sought support by inference trom section 93 of the British North 
America Act which gives freedom of religious education to Protestant and 
Catholic alike. His Lordship went on to suovort the view taken by Dutf C.T. 
in the Reference re Alberta Statutes. with respect to freedom of speech. Kel- 
lock J. delivered a similar opinion and also adopted the view of Duff C.j. it 
must be noted that mee and Kellock |{. did not carry with them a majority 
of the Court, but two majority judg es, Cesena and Fauteux ]J. appear 
to be prepared to admit that ijegisiative power over freedom of speech and of 
region must De vested in the Dominion as a matter of national concern. 

‘In 1957 we have once more had pronouncements by the Supreme Court on 
the matter. In Switgman v Elbling.’ the Supreme Court again stood divided. 
A. majority of the court expressiy impugned the Padlock Act on the ground 
that essentially it dealt with a matter of Criminal law ana uence purported to 
usurp an area of Dominion power. A concurring minority led by Rand J. held 
that the Act dealt prejudicially with treedom ot speech, that iegisiative power 

ver ireedom oi speech was vested in the Dominion, and that therefore the 
aes oon was ultra vires the Province. ln reaching their decision, the minority 
raised and answered some very interesting questions. 

In Saumur,“ Rand J. had stated that treedom of speech and of religion are 
essentially, in their broadest aspect, matters of national concern. His Lordship 
had also stated that a civil right is distinct from a civil liberty, so that 
appears to have been given by his lordship both to the question 
whether such Les gisiation can be said to be restricted in its aspects to legislation 
“within the province” and also to what constitutes a civil right as distinct from 
a civil liberty. This line of reasoning was restated in the Switzman case. 
Rand |. distinguishes between civil rights and civil liberties on the basis that 
liberties are exercised, not because they are established by law, but because they 
are tot circumscribed by law; in other words, that we enjoy a liberty within a 
periphery of circumscriptions, each of which gives rise to a civil right. A 
subject, to fail within the subject matter of a civil right, must affect another 
civil right or give rise to a civil remedy.’ This is a novei approach to the prob- 

‘m or rinding which authority has legislative power over freedom of speech and 
i religion, and raises, [ submit, some area for nt apreNtiaR, The | a aie of 


Rand ]. is borh interesting and forceful. 17 
To prevent what is considered a poisoning of mens minds, co shieid the individual from 
exposure to dangerous ideas, to protect him, in short from his own thinking propensities. 
fhere is nothing of civil rights in this: it is to curtati or proscribe those freedoms which the 
majority so tar consider to be the condition of sociai cohesion and its ultimate stabilising force. 


“Supra footnote 25 at pp. 352 - 6. 





Sara footnote 5 
pra tootnote 25. 
Si. pra foornete 5 at p. 305 


pra fectnote 29. 


‘ether this approach is philosophically correct or not is a matter for the 
vdividual: one must accept the theory that there is a difference between 
berties and rights on the basis essentially uf correlative duties. Whether it 

legitimate to attempt this approach within the confines of the British North 

merica Act is the true question. It is worth remarking that widespread recogni- 

in of the right — liberty approach was net achieved until the writings of Hoh- 
‘eld, a modern American author. It is highly questionable that such a distinction 
could be imputed to the Imperial Parliament of 1867. ‘Jndoubtedly a con- 
titution, unlike an ordinary statute, ought so to be interpreted as to meet 
che unforseen event, but this is not such a case. The Imperial parliament 
may have intended to give to the Canadian Parliament or the Provincial 
legislatures legislative jurisdiction over freedom of speech and religion, but 
not on the basis of a Hohfeldian classification. If that be so, then Rand J.’s 
approach is not legitimate. 


The main line of reasoning followed by Rand J. is, however, that freedom 
of speech and of religion is essentially a matter of Dominion concern. Under 
a Parliamentary system of government, 


he freedom of discussion in Canada as a subject matter of legislation has a unity of interest 
ind significance extending equally to every part of the Dominion. With such dimensions it is 
pso facto excluded from head 16 as a local matter. 


Kellock J. agreed with Rand J. and drew support by inference from section 93 
of the British North America Act as Rand J. had done in Saumur.’ Locke }. 
also agreed with Rand J. and based his opinion on that of Duff C.J. in the 
Reference re Alberta Statutes. Abbott J., as we have seen, also supported 
Rand J., but finally parted company with Rand J. and went on to hold that in 
the normal case, even Parliament was in some way restricted in dealing with 
the two freedoms discussed. 

It must be remembered that in none of the cases referred to has the locus 
of legislative power over freedom of speech and of religion been decided. It 
will, I submit, depend on whether the Supreme Court feels that either the 
subject matter ot freedom of speech and religion or the broad aspect of the 
subject matter 1s essentially a matter of Dominion-wide concern. It is my 
submission that in time this view will come to be generally held and indeed, 
under the stimulus of Cold War conditions endangering civil liberties, the view 
is gaining strength. Nevertheless, progress will of necessity be slow, and it is at 
the moment rather too early to rejoice. 


‘See Lord Sankey in Edwards v. A.W. Canada |1930} A.C. 124 at p. 136, cf Laskin (1955) 
61 Queen’s Quarterly. 

Supra footnote 29. 

Supra footnote 5 at p. 380. 








NEGOTIATION, RATIFICATION, AND IMPLEMENTATION 
OF TREATIES IN CANADA AND AWSTRALIA 
Ronatp I. Cuerrins, Assistant Professor of Law. McGill T Sniversity 
Member ot the British Columbia Bar 
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rnada and Australia, because of their history and nosition in the British 
Commonweaith, do not lend themselves to many generalizations about the 
genertc problems of federalism and treaty making. ‘Their treaty problems 
can be approached irom severai angles. This paper wili concentrate basically 
n the problem of implementation of international treaties at the domestic 
evel, although any discussion of implementation must. of necessity, treat 
in detail the question of where the powers of negotiation and ratification reside. 
The problems of treaty implementation, moreover, must be recognised as deriv- 
ig their importance oniv as an aspect of the wider problem of the federal 
er struggie in Australia and Canada. In both countries, and particularly 
in the latter, 2 continual contest wages between the central and regional govern- 
ments over tic division of legislative power. There are ever increasing 
indications that several basic forces have tended, and are tending, to diminish 
he power of the regional governments. War and depression, the increasine 
demand tor social services, and an increasing participation in internationai 
trairs all have their impact on this trend. All tend to demand an ever increas- 
ine amount of control by the central government in every federal state, not 
excluding Canada and Australia. 


(’aforcunately for the advocates of regional rights, the pressures exerted 
by these torces show signs of increasing, rather than decreasing, with the con- 
sequent result that the strains upon federalism will tend to increase. On the 
other hand, one must not suppose that these problems will be quickly and 
easily resolved, since, in both countries federalism is a deeply rooted thing. As 
Professor Wheare has observed, 


r should it be imagined that the reasons which originally led the regions to make a 
federal and not a unitary umn nave by now entirely ceased to operate. (Quebec is the most 
st::kang. example or this fact. The desire of that province to sateguard her distinct language, 

e and religion ard her historical identity as a distinct government, led her to insist that 
the tedera: principle be embodied in the Canadian constiution. Those forces suii prevail. 
indeed thev are stronger than ever. Whatever moditications may be introduced into the Can- 
adan tederal government it can be prophesied that the federal principle could nor be 
removed entirely from the government, except at the price ot Quebec's secession trom the union. 


The same may be said of Western Australia, though perhaps not to the same degree.- 






Tr is oniv when one takes into account these reasons for the creation and 
the continued maintenance ot the federal system in both Canada and Australia 
that the practical importance ot determining how treaties shouid be 1mplemented 
is fuily realised. As already mentioned, the ever increasing roie ot the two 
countries in international affairs has tended to increase the importance of 





‘For material concerned wica tie effect of constitutional limitations on public international 
law see: J. F. Northev. “Consrizutional Limitations as Atfecting, tne — of Treaties’. 
versity of Toronto Law lournal, v. 11, 1956, p. 175-201. 
C. Wheare. Federal Government, 3d ed., 1953, p. 256. 
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central governments. Co-incident with increased participation in internationai 
affairs has been the necessity for them to enter into international treaties ana 
agreements. The question of how and by whom these treaties should be impie- 
mented goes to the core of the struggle between the central and regional 
governments over the division of legislative authority. 


The people of Quebec, by way of example, have watched Canada’s in- 
volvement in world affairs with considerable misgiving, preferring to follow 
a role of isolation. Accordingly, the thought that the tederal government, 
with its English-speaking majority, could encroach upon provincial autonomy 
under the pretension of implementing an international treaty is indeed a 
frightening prospect to this French-speaking, Catholic province, and, to a 
somewhat lesser degree, to the remaining provinces. 


It is not, however, my purpose to deal at any length with this issue, but 
merely to illustrate that the treaty issue in both Canada and Australia is 
not a purely academic one. On the conttary, it is.an issue of vital con- 
temporary political importance. “States. Rights” advocates in both nations 
recognise that unlimited power, vested in a federal government, ‘to implement 
treaties, could serve to reduce the regional governments to mere. administrative 
agencies, as has been the case in India.’ ‘It is interesting to note: that here, 
where the provincial governments are generally recognised to be mainly :admin- 
istrative in character, the treaty problem ‘is specifically ‘resolved’ im favour of 
the central government. The Indian Constitution .provides that ‘Parliament 
has power to make any law for the whole or any part of the territory of India 
for implementing any treaty, agreement or convention with any other country 
or countries, or any decision made at any international conference, association, 
or other body.”* Strong advocates of provincial and states rights in Canada 
and Australia recognise that a judicial interpretation of their respective constitu- 
tions, along the lines spelled out in India’s with respect to the federal govern- 
ment’s power to implement treaties, would present their central governments 
with a very potent constitutional weapon, indeed. . Provincial politicians realize 
that a complete control over treaty implementation, in the hands of the central 
government, would serve only to, divert to it some of their jealously guarded 
power. 


By way of comparison, in the United States: the treaty conflict takes a 
slightly different form, due to the constitutional. structure of the: country. 
There the struggle tends to be between the executive and certain legislators who 
are anxious to curb the executive’s tremendous power with respect to negotia- 
tion and implementation of treaties. The political forces seeking to limit, the 
President’s power in this respect have generally been identified with Senator 
John Bricker of Ohio.‘ The battle reached such intensity that the so-called 
Bricker amendment was proposed, though subsequently defeated. Bricker and 
his supporters, however, remained undaunted and have now prepared a second, 


8The Constitution of India, 1950, Article 253. 


‘For a statement of the Bricker point of view see: Felix Magley, Treaty Law and the Cor 
stitution; a Study of the Bricker Amendment, 1953. 


313 








slightly altered version’, which has not yet been formally proposed as an amend- 
nent. 

The political struggle in Canada and Australia over the treaty power has 
not taken, and is unlikely to take on, the ferocity of that in the United 
States. Nevertheless, the political significance of the treaty issue must not be 
ost sight or, because it has been and will be a significant obstacie to any at- 
cempts to resolve this problem. As both countries increase their respective roies 
in the international sphere, the issue cannot help but take on greater signiticance, 
necause along with some of the factors mentioned earlier, such as social security 
demands, they have produced a crisis in ali genuine tederal systems. The 
treaty problem, particularly in respect to the question oi implementation, is only 
ne vitai aspect of this total struggle between the political forces within the 
federal state. 


The present treaty problems of Canada and Australia cannot be understood 
except in the light of their historical development. Unlike most new countries 
Australia and Canada did not, overmght, tind themselves autonomous nations, 
vested with the international responsibilities usually associated with a sovereign 
state. International autonomy came slowly for both; it was an evolving process. 
taking place over a substantial period of time. An understanding of this slow 
evolutionary trend toward complete independence 1s of vital importance in at- 
tempting to understand the treaty problem of those two nations. 


Australia’s and Canada’s positions as former British Colonies makes 
their march towards full power to negotiate and implement treaties tor them- 
selves, very similar: As a general rule, if one dominion obtained greater tree- 
dom to conduct international relations, this benefit was bestowed simuiran: 
eously, or shortly thereafter, on the other dominions. Thus a great deai ot ume 
can be saved by treating the international evolution of the British Dominions 
as a whole. It will be noticed, however, that tlus historical introduction 
will focus mainly on Canadian-British relationships. This is owing to the 
fact that Canada, for various reasons, notably her geographic position, ethnic 
composition, and larger population, tended to lead the wav towards Dominion 
autonomy. Thus, in most respects, the struggle of the dominions was inter- 
dependent; the gain of one was the gain of all, and considerable time can be 
saved by treating the historical aspects of the treaty-making power in Canada 
and Australia at one time. 


The Canadian Constitution, more commoniy known as the British North 
America Act, was passed in 1867, and the Australian Constitution, or Com- 
monwealth of Australia Constitution Act. in 1900. Both were acts of the 
Parliament of the United Kingdom. At the times of their passage the foreign 
relations of Canada and Australia were controlied and conducted by Great 
Britain. As a result, no really adequate provision was made, 1n either constitu- 
tion, for a treaty-making power. Section 132 of the British North America 
Act provides that “the Parliament and government of Canada shall have aii 
powers necessary or proper for performing the obligations ot Canada or of any 


5New York Times, January 8, 1957. 
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provinces thereof. as part of the British Empire, towards foreign countries, aris- 
eg under treaties between the Empire and such foreign countries.” 


Evidence seems to support the conclusion that, at the time the Act was 
passed, Section 132 was merely a treaty implementation power. Professor 
Zelman Cowen states with respect to the section, “What was contemplated 
was that the Canadian Parliament or government might take appropriate steps 
co implement locally treaty arrangements into which the mother country might 
enter.” Professor Hendry reaches the same conclusion on this subject. 
arguing that, 

At the time of contcderation, Section 132 had nothing to do with Canada’s capacity 
to enter inco international agreements. There was only one state, namely the British 
Empire. and only one Crown for treaty making. But this did not mean that the imperial 
authorities could enter into international agreements which would be applicable ipso facto 
as the law of the land in Canada. The constitutional practice was already well established 
at this time that legislation was required for the implementation of treaties that altered 
existing law ot imposed a change on British subjects. The conclusion then, is inevitable: 
the Section was intended to give the central authority the legislative power to fulfill the 
obligations which had been made by the Imperial authorities.‘ 

In the Australian Constitution all reference to treaty making was left out 
of the final draft. The Parliament of the Commonwealth was given the power, 
by Section 51 (xxix) to make laws for “the peace, order and good government 
with respect to external affairs.” Cowen makes the point that the “original 
‘orm of the legislative power under Section 51 (xxix) has been with respect to 
external affairs and treaties’. He goes on to note that, at the time the Act 
was passed, it was.generally agreed that the treaty making power in regard to 
Australia was in the hands of the government of the United Kingdom. He 
states the “reference to treaties was deleted lest it be thought that there was any 
Australian treaty making power”.’ For the same reason the reference to 
treaties was also dropped out of another section of the original constitutional 
draft. Clause 7 of the Bill of 1891, which put forward the new constitution, 
stated that “The Constitution established by the Act, and all laws made by the 
parliament of the Commonwealth in pursuance of the powers conferred by the 
Constitution, and all treaties made by the Commonwealth, shall according to 
tenor, be binding on the courts, judges, and people of every state, and of every 
part of the Commonwealth, anything in the laws of any state to the: contrary 
notwithstanding™.'” Hendry notes that the phrase “and all treaties made by 
the Commonwealth” was omitted from the final draft of the Constitution, in 
the same way as the phrase “and treaties”, mentioned previously, was deleted 
from placitum xxix." 

The movement towards full treaty making responsibility in the seif-govern- 
ing Dominions can best be studied by means of a several part chronological 
division. First, of course, is the pre-1914 period. An examination of rhe prob- 
lem in Australia and Canada during this time demands recognition of two 





‘Z. Cowen, Treaty Making and Treaty Enforcement Powers, 1954, p. 29 
j. L. Hendry, Treaties and Federal Constitutions, i955, p. 28, 
“Cowen, op. cit., p. 30. 

“Tbid., p. 31. 
1°Quasted in Hendry, op. cit., p. 33. 

‘Ibid., p. 33. 
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types of treaties: those dealing on the one hand with commercial problems, * 
and on the other, treaties dealing with non-commercial and political matters. 
[t is essential that this distinction be made, because of the fact that the Domin- 
ions achieved effective control over negotiation of commercial treaties before 
similar autonomy with respect to political treaties. 

Originally treaties were concluded on behalf of the colonies by agents ot 
the British government. With respect to commercial treaties, however, con- 
siderable headway was made in securing recognition of the rights of both 
Canada and Australia. Gradually colonial representatives came to serve as 
advisors in treaty negotiation and conclusion. Finally, they were appointed to 
serve as plenipotentiaries, along with the British representatives. Further 
significant gains were made in 1877 when “it was conceded that British com- 
merciai treaties should no longer be made applicable to the colonies without 
their assent, and from 1882 every treaty contained, if possible, a clause per- 
mitting separate adherence tor the colonies. In 1899 this was carried farther, 
auc the right of separate withdrawal was secured.” * 

snother significant advance was made in i907, when a Canadian-French 
reatv was negotiated exclusively by Canadians, the signature of the British 
‘iticial being only a formality. “Thus by 1914 Canada had advanced to an 
effective position in the matter of securing local trade treaties. There was still 
involved, however, the intervention of the Imperial government in the grant 
of the authority to negotiate, and the necessity of the joint signature of the 
British Ambassador, and the ratification of the treaty, when concluded, by the 
Crown on the advice of the Imperial Ministry.”'* These were largely tor- 
malities bur Canada severai times circumvented them by signing iocal or in- 
formal agreements with other countries. They were not regarded as treaties and 
it was thus unnecessary to resort to the formal methods required in negotiating 
normal treaties. An informal agreement, signed in i911 with the U.S.A., to 
provide for trade reciprocity, however, led to the downfall of the then current 
Canadian government, accordingly discrediting, for some time thereafter, the 
informal agreement. Macdonald sums up by stating that “the position of 
Canada in respect of its external trade relations before the War was that Can- 
ada freely negotiated her own commercial treaties without control or interfer- 
ence except of a formal character; while no British trade treaties bound 
her except by her expressed consent”.’’ 

With respect to political treaties the path to autonomy proved considerably 
more difficult. The formalities of making political treaties closely approxi- 
mated those of making commercial treaties. The general custom was to allow 
Dominion delegates to take part in the negotiation of political treaties directly 
affecting a Dominion’s interest. but, unlike the practice governing commerciai 
treaties, the British delegate played the leading role. With respect to political 





12For a detailed discussion of the position of the Dominion with respect to commercial 
treaties see: A. G. Dewey. The Dominion and Diplomacy, 1929, v. 1, p. 151-215. 

‘A. B. Keith, Dominion Autonomy in Practice, 1929, p. 52. 

14V_ C. Macdonald, “Canada’s Power to Perform Treaty Obligations”, 11, Can. Bar Rev.. 
p. 584. 

1S] bid., p. 586. 








treaties involving the whole Empire, and having only an indirect effect on the 
Dominions, negotiations were concluded exclusively by the Imperial Govern- 
ment. Dawson notes, however, that “the Imperial Conference of 1911 was able 

secure a limited and cautious commitment from the Asquith government 
which promised possible consultation in the future when the interests of the 
Dominions were involved”.’* But the dependent position of the Dominions, 
with respect to political treaties remained basically undisturbed. Macdonald 
quite plainly summarizes the position of Canada, and indirectly, of all the 
Dominions with respect to political treaties before World War I. 


Such treaties whether concerned with Empire interests generally or Canadian interests 
specially were made in the name of the King, on the advice of his ministers in Great Britain, 
as to the grant of power to the negotiators and the ratification of the treaty when concluded, 
and there was no doubt that whether or not the governments of British North America 


before 1867, or of Canada after 1867, consented to them they were automatically bound 
thereby.17 


This, however, should not obscure the fact that real gains had been made. 
In practice, if not in theory, the Dominion had acquired control over their own 
commercial treaties, and with respect to political treaties in which they had a 
direct interest they were beginning to exert an increasing influence. 


The leisurely pace by which the Dominions were progressing towards greater 
autonomy was suddenly disrupted, in 1914, by their participation in the First 
World War. Gains in the direction of autonomy, which, under ordinary 
circumstances, would have only been achieved very slowly, suddenly became 
reality. Included in these advances was an increased Dominion power with 
respect to the conclusion of treaties. After the end of the War, and just 
prior to the signing of the Peace Treaty, Sir Robert Borden, the then Prime 
Minister of Canada, secured the approval of other Dominion ieaders to the 
suggestion that each of the Dominions should sign the peace treaties separate- 
ly.” In view of their significant contributions to the war effort it would have 
been difficult, if not impossible, for the British government to turn down this 
request. At the same time, however, the various Dominions were unwilling to 
completely disengage themselves from the Empire. The method finally adopted 
‘or “the purpose of manifesting the special interest of the Dominions, while pre- 
serving the diplomatic unity of the Empire, was to have the treaties signed 
by the English plenipotentiaries for the Empire as a whole and then, in the 
same group of signatures, on indented lines, by the Canadian, Australian, 
South African, New Zealand, and Indian delegates for their respective parts 
of the Empire ”.'" This method of signature will be scrutinised more care- 
fully later when the Canadian Aerial Navigation Case~’ is considered, be- 
cause, in this instance, the Privy Council held that when treaties were signed 
in the manner just described (the so-called Empire Treaties), the Canadian 
Government had power to implement them. As will be demonstrated later, 


5R. M. Dawson, The Development of Dominion Status, 1900-1936, 1937, p. 7. 
7Macdonald, op, c:t., p. 587. 

8Dawson, op. cit.. p. 33. 

'P. E. Corbett and H. A. Smith, Canada and World Politics, 1928, p. 64. 
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this narrow interpretation ot Section 132 ot the British North America Ac: 
has proved, at least in my opinion, to be very unfortunate. 


After the introduction of separate signatures in the manner just described, 
it was a logical step to separate ratification of the peace treaties bv each of the 
Dominions. As in the past the treaties were formally ratified in the name 
of the Crown, however, this ratitication now took place only after separate 
approval of them by each of the Dominions 

The methods utilized to sign the peace treaties were short-lived, and in 
fact, by 1923, new practices were again being evolved. In that year Canada 
and the United States began negotiations with the object ot dratting a treaty 
concerning halibur fisheries. The Canadian government requested from the 
King power for a Canadian representative. not only to negotiate, but also to 
sign the treaty. After some equivocation the British government finally agreed 
to the issuance by the Crown of formal Full Powers, which authorised the 
(‘anadian Minister of Marine and Fisheries co sign the treaty. Hendry; 
xotes that “this was the first tme in history a Canadian (and Dominion) 
appointee of the Canadian Government alone negotiated and signed a treaty 
with another power on behalf or Canada”. 

Particularly significant is the tact that the treatv rouched on both political 
and commercial matters. One writer sagely suggests that the Canadian 
government was perfectly aware of this, and deliberateiv chose this particular 
treaty in order to establish a new precedent covering both commercial and 
political treaties. Canada’s plans, however, were neariv irustrated by the 
US. Senate, which at first ratified the treaty on the basis that it applied 
to the United Kingdom and the British Empire. This interpretation was 
rerected by Canada and, after lengthy delay, the Senate accepted the Canadian 
argument. Dawson concludes by noting that “the tinal outcome of the incident 
was therefore satisfactory to the Canadian government. The evolution of the 
treaty-making powers had been carried a step further, and the Dominion 
had successfully asserted its right to negotiate and sign separate treaties with a 
foretgn country without the participation of Great Britain”. 

In 1923 the Treaty of Lausanne provided the next occasion for a further 
clarification of the treaty making position of the Dominions.’ The conference 
was called for the purpose of signing a peace treaty with Turkey. The 
Dominions, particularly Canada, were annoyed to find out not only that they 
were to receive no invitation, but also that the British government did not 


2:]. M. Hendry. Treaties and Federal Constitutions, 195%, p. 31 

“2Dawson, op. cit., p. 71. 

“boc. cit. kor a description of the course of events with respect ro the Halibut Fisheries 
Treaty trom che viewpoint of an Englishman see: A. j. Toynbee. The Conduct of British 
Timoire « oreign Relations Since the Peace Settlement, 1928. p. 101-104 

‘A gderaled account of the exchange between Canada and the United Kingdom concern 
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Accordingly the position was taken by Canada that, since she had not particip- 
aied in the conference, she would not sign the Treaty. She also refused to ratity 
: but recognised, nevertheless, that, 

If the British government recommended the ratification of the Treaty, such ratification 
should also bind Canada. It was recognized that the whole British Empire would be 
bound as one when the Treaty was ratified. A distinction was made, however, between the 
international obligations thus assumed and the inter-Imperial obligations arising out of the 
Treaty. Ic was admitted that, internationally, Canada, as part of the British Empire, 
was legally bound by the Treaty, but it was insisted that the moral obligation resting on 
Canada was vastly different from that imposed on the country under the treaties with 
Germany, Austria and Bulgaria. This difference arose from the different manner in which 
the whole negotiations had been conducted.*° 
In October of 1923, an Imperial Conference of the British and Dominion 

Prime Ministers was called in London. The conflicts with respect to treaty 
making which had developed out of the negotiations of the Lausanne and 
Halibut Treaties called for an examination of this whole question by the 
Conference. Accordingly, a committee was set up to investigate the situation, 
and to attempt to resolve any problems or confusions which had developed. 
The committee at length submitted a number of proposals, and the Con- 
ference adopted several resolutions dealing with negotiation, signature, and 
ratification of treaties. With respect to negotiation, 1t was agreed that, when 
an Empire government is negotiating a treaty it should take into account its ef- 
fect on the other parts of the Empire. Each country also agreed to inform 
other members of the Empire when it intended to negotiate a treaty 
likely to affect the interest of these other members. The stated idea was to 
allow other interested governments to express their opinions with respect to 
proposed treaties. 

Regarding the signature of treaties, it was agreed that, where a bilateral 
treaty bound only one member of the Empire, only a representative of that 
member should sign the treaty. On the ather hand, where the treaty “im 
poses obligations” upon any other parts of the Empire, then the government or 
governments affected must sign the treaty. Finally, ir was provided, that, at 
international conferences, the existing practice of signature by all Empire 
governments attending such a conference should be continued. Concerning 
ratification, the customary procedure was maintained. The Conference spelled 
this out to mean that ratification by the Crown is effected only at the request 
of the government assuming obligations. 

The theories evolved at the Conference were tested and put into practice 
in 1925. Britain, in October of that year, signed the Locarno Treaty” with 
His Majesty as the high contracting party. None of the Dominions desired 
to participate in the negotiation or signing of the Treaty. Since the European 
situation called for the British to act, thev did so without the support of the 
Dominions. To resolve any doubts with respect to the position of the Domin- 
ions, Article 9 of the Treaty provided, “The present treaty shail impose no 


OR. B. Stewart, Treaty Relations of the British Commonweolth of Nations, 1939, p. 165. 
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The complete text of the 1923 Imperial Conference resolutions dealing with treaties can be 
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obligation upon any of the British Dominions, or upon India. unless the govern 
ment of such dominion, or of India, signifies 1ts acceptance thereof. 


This lack of unity provoked a great deal ot anxious comment in Britain 
“Mr. Ramsay Macdonald hailed it as the final breakdown of an Empire for 
eign policy which for three or tour vears had been on the verge of collapse.” 
For our purposes the significance of Locarno lies in the fact that Great 
Britain “had concluded, for the first time, a vitally important political treaty 
which explicitly exempted the Dominions from its operation”.”” 


The Imperial Conference ot 1926 is one of the most important milestones 
in the evolution ox the British Commonwealth. The most memorable and im- 
portant part ot the whole Conference report’ is the one which outlined the 
equal status of the self-governing sections of the Empire. “Their position and 
mutual relation may be readily detined. They are autonomous communities with- 
in the British Empire, equal in status, in no way subordinate one to another in 
any aspect of their domestic or external affairs, though united by a common 
allegiance to the Crown, and freely associated as members of the British 
Commonweaith of Nations.” With this principle established as the corner- 
stone of the Conference the report considered in detail several important 
issues, among them che question of treaties. 


Basicaily the principles of tne 1923 Conference were retained and this Con- 
ference merely added “precision to the regulations or 1923 regarding the nego- 
tiation of treaties. . One new treaty innovation, however, was adopted, when 
the report proposed that treaties should be “made in the name of the King as 
the symbol of speciai relationship between the different parts of the Empire”. 
This proposai was included in the report in order to clarify which parts of the 
Empire were actually entering into a treaty. It would make ir clear that a 
plenipotentiary represenung a Dominion was actually signing on behalf of the 
Dominion. It also guaranteed that the United Kingdom plenipotentiaries 
would sign only for the United Kingdom, and not for the British Empire. 
Thus, if a self-governing Dominion did not join in the negotiation and signing 
of a treaty, it would not be bound by the treaty’s terms. Therefore, exempting 
clauses such as Articie 9 of the Locarno Treaty, described above. would not bx 
needed in the future. it also meant a return to the heads-ot-state formula 
in treaty making, a formula providing that the King would be the high con- 
tracting party acting on behalf of the Dominion entering into the treaty. 
The practice, so widely used between 1919 and 1926, “of using the British 
Empire as the high contracting party, and of mentioning the Dominions and 
India (but not the United Kingdom) in the preambie, was condemned by the 
Imperial Conference”. 


Prior to 1919 treaties had been made in the name of His Majesty, but of 


2°Dawson, op cit., p. 102. 
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icse were either negotiated by the British representative or, if not negotiated 
is: rhe British, were at least signed by one of their representatives. The utiliza- 
rien of the British Empire as the high contracting party was a convenient 
method of bridging the gap trom control of Dominion treaty-making by Britain 
to the independence of the Dominions in such matters. This period is 
particularly interesting because it was umique in being the onivy ume that 
the British Empire, eo nomine, was a patty to a treaty. That is to say, the 
British Empire was the high contracting party, but each Dominion representa- 
tive held powers from the king and signed separately for their respective 
countries on indented lines under the term “British Empire”. The signatory 
countries then had the king ratify the treaty on behalf of the Empire. 

This method of signature, however, concerns us in more than an abstract 
theoretical sense, because it was the basis of the decision in the famous Radio 
Communications Case.”* As this case will be dealt with in some detail later 
regarding the question of implementation, only a brief examination of the 
decision will be made here. 

Canada was a signatory to the Inrernational Radio Telegraph Convention, 
having signed as a separate soverign state in her normal alphabetical position, 
following the principies outlined at the Imperial Conference of 1926. Imple- 
mentation of the terms of the treaty was challenged, and the matter came be- 
fore the courts. The government of Canada argued that Section 132 ef the 
British North America Act provided them with the right to implement the 
treaty. The Privy Council rejected this argument and maintained that 
Section 132 had been previously interpreted to appiy in the Aeronautics 
Case, to, “a treaty between the Empire as such and forcign countries, for Great 
Britain does not sign as representing the Colonies and che Dominions”.’ 
Without, at this peint, going into detail, it should be made clear that this 
narrow opinion is untertunate, not only because it hinders Canada’s political 
development, but also because it is completely insupportable in terms of the 
history of the evolution of rhe treaty rower in the Dominions. Nevertheless. 
the whole probiem raised by the Radio Coramunications Case points up the 
importance of understanding the historical aspects of treatv problems. 

It is practwaliv imapossible and certainly unnecessary to review all the 
treaties and agreements entered into since 1926 in order to determine 
the practical effects oi the Imperial Conferences oi 1923 and 1926. A briet 
examination of the negotiation and ratification, in 1925. of the Treaty for the 
Renunciation of War, however, admirably serves to tilustrate the practical 
results of these two conferences. 

The United States desired the signing of an agreement calling for the 
renunciation of war. An invitation to participate in the Treaty was sent to 
the British government, but the self-governing Dominions were ignored. The 
British replied that they refused to participate unless the Dominions were aiso 
invited to participate in the negotiations. The United States accordingly 

‘In se Reguiation and Control of Radio Communicaitens im Canada, (1951) SCR. p. 54: 
1°32) AC. p. 364. Hereinafter rererred to as the Radio Communications Case. 
AC. p. 311. 








issued invitations to the Dominions and to india, and thev, in turn, accepted. 
The proposals of the Imperial Conferences were adopted with respect to form 
and ratification of the Treaty. 


The Heads-of-State form was utilized, with the King being the high con- 
tracting party for each member of the Commonwealth. Similarly, with 
respect to ratification, the King separately ratified the Treaty for each of the 
Dominions. That is, he ratified only “in respect of Our Commonwealth of 
Australia” or “in respect of Our Dominion of Canada”. I feel that Professor 
Stewart is justified in his assertion that, “The procedure followed at every 
step in the conclusion and ratification of the Treaty for Renunciation of War 
demonstrates how completely the resolutions of the Imperial Conference of 
1926 had been carried into effect and how fully the international status of the 
Dominions was thus recognized by the United Kingdom and by foreign 


29N% 


powers. 


The Imperial Conferences of 1923 and 1926, however, recognized another 
cype of international agreement besides the heads-of-state form utilized in the 
Treaty for the Renunciation of War; namely, intergovernmental agreements. ° 
These agreements, which are used in both Canada and Australia, do not require 
the intervention of Her Majesty. They are agreements made only in the name 
of the participating governments.” This classification is useful because it en- 
ables international agreements to be made without requiring full powers from 
the head of the state. This has proved very useful in expediting the conclusion 
of treaties, since, as Mr. Justice Read points out, “When an international agree- 
ment has been negotiated in point of form between governments, the full power 
is a much simpler matter. The only formal requirement is a written authority, 
signed by the Secretary of State for External Affairs.”’ It may, but need not 
necessarily, include his seal or the seal of the department. An intergovern- 
mental agreement just as binding as one concluded between heads of state 
and its validity is not affected by change of governments”."” With respect 
to the question of ratification of intergovernmental agreements, as might be 
expected, “both the full power and the instrument of ratification may take the 
form of documents issued by the Minister for External or Foreign Affairs”." 

In 1947 the “Letters Patent Constituting the Office of Governor-General 
of Canada”** was passed by the Canadian Parliament. These Letters Patent 
provided as follows: “And we do hereby authorize and empower Our Governor- 
General with the advice of Our Privy Council for Canada or of any members 
thereof or individually, as the case requires, to exercise all powers and authori- 





36Stewart, op. cit., p. 192. 


37For a careful examination of this whole question in relation to Canada see: }. E. Read, 
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322 


ies iawtully belonging to Us in respect of Canada”.’’ The effect of these 


etters Patent 1s ro vest in the Governor-Generai the same authority to issue iull 
owers and instruments of ratification as is possessed by the Queen. The 
rume Minister of Canada outlined the Government’s view of the effect of 
che Letters Patent, in the Canadian House of Commons, in this way: “ . 
this does not limit the King’s prerogatives. Nor does it necessitate any change 
i the present practice under which certain matters are submitted by the 
(Canadian Government to the King personally. However, when the Letters 
Patent came into force it will be legally possible for the Governor General, on 
the advice of Canadian ministers, to exercise any of these powers and authori- 
ties of the Crown in respect of Canada, without the necessity of a submission 
being made to His Majesty. The new powers and authorities conferred by this 
general clause include among others royal full powers for the signing of treaties. 
ratifications of treaties, and the issuance of letters of credence for ambassadors 
ine 
Thus in Canada the full powers to make a heads-of-state treaty can now 
be issued either by the Queen, or by the Governor General. It is of course 
well recognised that in either of these situations action would be taken only 
apon the advice of the Canadian Cabinet. There seems little reason now for 
obtaining full powers from the Queen, when the same result can be achieved 
through the offices of the Governor General, in which case “the procedural 
steps would be greatly simplified, and confined to Ortawa”.’ The practical 
‘mportance, however, of the heads-of-state form has been rapidly declining in re- 
cent years. Professor Stewart points out that “in Australia, as is true also with 
the other Dominions and with the United Kingdom, most international engage- 
ments are now concluded in the form of agreements between governments”.’” As 
has been outlined previously, full powers of negotiation and ratification in both 
Australia and Canada are issued by the nations’ foreign ministers. The only 
difference between these intergovernmental agreements and the heads-of-state 
form is the tact that the latter is made in the the name of the Crown, whereas 
intergovernmental agreements are made solely in the name otf government. 


Before concluding this section, it should be pointed out that, not only 

a similar proceedure with respect to intergovernmental agreements followed 

in Canada and Australia, but also in the case of heads-of-state treaties. This 
is indicated by a memorandum forwarded to the United Nations from the 
Australian Mission to the United Nations, on the question of treaty practices in 
Australia. - The memorandum states, “Although the Queen is the Head of 
State in Australia, her executive powers in Australia are exercisable by the 
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Governor-General, and whereas, prior to the Second World War. it was 
customary to obtain from the Queen in London full powers for Australian pleni 
potentiaries in treaty-making of a formal kind, the constitutional conventions of 
the British Commonwealth of Nations have altered by reason of the increased 
international status of the member nations, and it is now customary for the 
Governor-Generai to confer the necessary authority on Australian representa 
tives”. 

Any study of the procedures necessary to negotiate and ratify treaties in 
Australia and Canada would be incompiete without reierence to the role o! 
Parliamentary responsibility in this process. It seems quite clear, in theory. 
chat the negotiation and ratttication of treaties is an executive act, not re 
quiring parliamentary acuon. This principle is underiined in both the Austra! 
an and Canadian memorandums to the United Nations. The Canadians de 
scribed their legal practice as follows: “There is no law imposing any obligation 
on the Government of Canada to refer treaties or other irternational 
agreements to the Parliament ot Canada tor approval prior to ratification. 
International obligations are entered into in many instances without reference 
to Parliament. The negotiation and conclusion of a treaty or other internationai 
agreement is an executive act’.”’ The Australian submissions were along the 
same lines. They stated, “It is the general practice, however, for agreements of 
major political significance to be submitted to Parliament for approval before 
ratification, but the act of ratification, nevertheless, is an executive act. 

There is a great deal of practicai politicai wisdom in having treaties ap 
proved by Parliament before ratification, even though. technically, parliament- 
ary action is unnecessary. Certainiy when a treaty is going to require impie- 
mentation by domestic legislation it is advisable for the Executive ro take 
Parliament into its confidence and ask its approval before ratifying the treaty 
in question. Simiiariv, when a treaty touches on important matters of policy. 
political common sense would certainly suggest that parliamentary approval be 
obtained before ratification. Mr. Justice Read states that “in Great Britain 
the practice has been to table all agreements, thus giving to Parliament the 
opportunity to consider them at any time, and to limit formal approval « 
specially important cases. In Canada all international agreements, including 
exchanges of notes, are tabled, regardless of whether further action 1s to be 
taken in Parliament’. Legally, it is quite clear that parliamentary acuon 
not needed to enter into any form of international agreement, but practical con- 
siderations usually require that parliamentary approval be obtained befor: 
ratification. 


End of Part i 


(Part I] will appear in the next issue.) 


*SThid. p. 6. 

VET N. Legal Dept., op. cit., p. 24. 
iéid., p. 6-7. 
Read, op. cit., p. 327. 


THE PRINCIPLES GOVERNING AWARDS OF DAMAGES UNDER 

THE FATAL ACCIDENTS ACT 
A. F. Morr, B.A., LL.B., LL.M., of Wood, Haddad, Moir, Hyde and Ross 
and D. J. Horne, Second Year Law. 
One indirect result of the invention of the internal combustion engine which has 
greatly influenced the life of the legal practitioner has been a rise of damage 
claims created as the result of traffic accidents. These actions for personal 
injuries are constantly taking up a greater portion of the cases brought on for 
trial in the common law jurisdictions throughout the world, and the judgments 
for damages which result from such actions have a tendency to set precedents 
in their particular factual situations. The peculiar aspect of this branch of 
the law is that until there is an award covering every factual situation, the 
practitioner cannot definitely predict the decision of the court. It is clear that 
such a situation will never come about, and although many jurisdictions have 
enacted legislation which outlines the boundaries of the courts’ decisions, in 
the last resort, when applying these legislative standards the courts use thew 
common sense. Once this fact is realized there is no need to reconcile the 
results of all the cases. 


Indeed, any practitioner giving advice in this field must content himself 
and his client with an intelligent guess. 


These is another point of interest which we should note, namely, the import- 
ance of the trial judge’s decision. Here the decision of the trial judge is ex- 
tremely weighty since an appellate court hesitates to overrule the trial judge’s 
decision unless an important factor was not considered by the trial judge, or 
unless the award is inordinately high or low in relation to the loss suffered. 
In other words, the appeal court will only vary the award of damages when 
the amount of the award is repugnant to common sense, which is seldom the 
case. 

General Principle 

There is no doubt as to the principle which motivated the passing of Lord 
Campbell’s Act’ (1846) upon which our own Fatal Accidents Act’ is closely 
patterned. In many cases it has been explained that the Act was meant to give 
2 tight of action to persons dependent upon a deceased, against the one who 
wrongfully caused the death, to recover whatever they have lost because 
of the death. I: provides a means for certain enumerated dependents of the 
deceased to recover elsewhere the sums the deceased would have paid them if 
he had remained alive. The nature of the damages is beyond doubt. Rinfret 
|. said in Littley v. Brooks’: 

In assessing damages under the Fatal Accidents Act, it is well settled law that the jury 

are confined to pecumiary loss sustained by the family and cannot take into consideration the 


mental suffering of the survivors. . . . It is the reasonable expectaticn of pecuniary advantage 
the relatives remaining alive that may be taken into consideration 


‘1246) 9 and 10 Vier. c. 93. 
8 S.A. 1955, «. ill 
“uttvley v. Brooks and C.N.R. 5.3932} S.C.R. 462 2t 470. 
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Similarly the Judicial Committee of the Privy Council on an appeal trom the 
Appellate Division of the Supreme Court of Alberta held in Roval Trust v. 
C.P.R.* that: 


When a claim to compensation to families ot persons killed through negligence is made, the 
right to recover is restricted to the amount of actual pecuniary benefit which the family 
might reasonably have expected to enjoy had the deceased not been killed. It is not competent 
for a court or a jury to make in addition a compassionate allowance. 


The same principle was stated by numerous English cases dating back to the 
years immediately following the passing of the Act’. To carry this principle 
into Operation, it is necessary tor the court to calculate the amount of pecun- 
iary benefit which the relatives could have “reasonably expected”. I will first 
set out the wav in which the courts reach a total figure representing the pay- 
ments which inight have been expected, and then will deal in turn with the 
various possible deductions that may be made from the gross figure to give the 
final amoun: of damages that may be awarded. 


Calculation of Expected Pecuniary Benefit Generally 


Acting on the general principle enunciated above the courts have realised 
clearly what they wish to do. The greatest difficulty faced by the courts is 
that arising from the facts. Thus Lord Watson, giving the advice of the 
Privy Council in Grand Trunk Railway v. Jennings’, stated: 


In some circumstances that principle admits of easy application; but in others the extent 
of joss depends upon data which cannot be ascertained with certainty and must necessarily 
be a matter ot estimate, and, it may be, partly ot conjecture. When a man has no means ot 
his own, and earns nothing, 1 is vbvious that his wife or children cannot be pecuniary losers 
by his decease. in iike manner. when by his death the whole estate from which he derived 
his income passes to the widow . . . no statutory claim will be at their instance. A very 
different case arises when the means of the deceased have been exclusively derived from his 
own exertions, whether physical or intellectual. It then becomes necessary to consider what. 
but for the accident which terminated his existence, would have been his reasonable pros 
pects of iite, work and remuneration: and also how far these, if realised, would have con- 
duced to the benefit of the individual claiming compensation. 


The method by which the courts should go about attempting to estimate 
the future prospects of the deceased and the loss likely to result to the 
dependents is stated in Charlesworth on Negligence’ as follows: 


When the income ot the deceased was derived from his own earnings. it then becomes 
necessary to consider what, but for the accident which terminated his existence, would have 
been reasonable prospects of life, work and remuneration; and also how far these, if realised 
would have conduced to the benetit of the individual claiming compensation. The manne: 
of arriving at the damages is (a) to ascertain the net income of the deceased available tur 
the support of himself and his dependents; (b) (i) to deduct therefrom such part of his 
income as the deceased was accustomed to spend upon himself, whether for maintenance or 
pleasure; or (ii) what should amount to the same thing, to ascertain what part of his net 
income the deceased was accustomed to spend for the benefit of the dependents; and then 
{c) to capitalize the difference between the sums (a) and (b) (i) or (b) (ii) having regard 
to the deceased’s expectation of life, the probable duration of his earning capacity, the 
expectation of life of each of the dependants and the probable duration of the deceased's 
assistance to each dependant during the joint lives of the deceased and that dependant. 
From the sum thus ascertained must be deducted any pecuniary advantage received by the 
beicneannees in consequence of the death 


‘Royal tN use v. C.P.R. {1922} 3 W.W.R. 24 at 25. 

‘See for example, Bradburn v. Great Western Railway Co. (1874) 1..R. 10 Ex. 1 

Grand Trunk Railway Co. v. Jennings, (1888) 13 App. Cas. 800 at 803. 

‘J. Charlesworth, The Law of Negligence, 2nd ed., 1947, p. 554. See also Charleswort! 
3rd ed., 1956, p. 960. 
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This passage was approved in Western Trust v. B.A. Oil. 


In greater detail, the proper considerations are exhaustively set out by 
Viscount Simon, delivering the advice of the Privy Council in an appeal from 
the British Columbia Court of Appeal in Nance v. B.C. Electric Railway’. 
His Lordship held that: 

The claim to damages in the present case falls under two separate heads: 

(1) If the deceased had not been killed, but had eked out the full span of life to- which 
in the absence of the accident he could reasonably have looked forward, what sums during 
that period would he probably have applied out of his income to the maintenance of his 
wife and family? 

(2) In addition to any sum arrived at under the first head, the case has been argued on 
the assumption common to both parties that according to the law of British Columbia it 
would be proper to award a sum representing such portion of any additional savings which 
he would or might have accumulated during the period for which, but for his accident, he would 
have lived, as on his death at the end of this period would probably have accrued to his wife 
and family by devolution either on his intestacy or under his will if he made a will. 

A proper approach to these questions is in their Lordships view one which takes into 
account and gives due weight to the following factors—the evaluation of some, indeed 
most, of them can, at best, be but roughly calculated: 

Under the first head—indeed for the purposes of both heads—it is necessary first to 
estimate what was the deceased man’s expectation of life if he had not been killed when 
he was (let this be “x” years) and next what sums during these x years he would probably 
have applied to the support of his wife. In fixing x, regard must be had not only to his 
age and bodily health, but to the possibility of a premature determination of his life by a 
later accident. In estimating future provision for his wife, the amounts he usually applied 
in this way are obviously relevant, and often the best evidence available, though not conclusive 
since, if he had survived, his means might have expanded or shrunk, and his liberality might 
have grown or wilted. . Supposing by this method, an estimated annual sum of $y is 
arrived at as the sum which would have been applied for the benefit of the plaintiff for 
x more years, the sum to be awarded is not simply $y multiplied by x because the sum 
is a sum spread over a period of years and must be discounted go as to arrive at its equivalent 

n the form of a lump sum payable at his death in damages. Then a deduction must further 
be made for the benefit accruing to the widow from the acceleration of her interest in his 
estate and of her interest in sums payable on a policy . on his life; and a further 
allowance must be made for a possibility which might have been realised if he had not been 
killed but had embarked on his allotted span of x years, viz., the possibility that the wife 

might have died before he did. 

And there is a further possibility to be allowed for—though in most cases it is im- 
possible of evaluation—viz., the possibility that, in the events which have actually happened, 
the widow might remarry in citcumstances which would improve her financial position. 


This long passage has been set out because ir 1s the first complete analysis 


of how damages are to be calculated under the Fatal Accidents Aca. The case 
has been followed in Alberta." 


We must also consider here a line of cases relevant to the questions before 
us, although not considered in the Nance case. It was pointed out in the recent 
Northern Ireland case of Brennan v. Gale'' that the method employed by the 
Judicial Committee in the Nance decision is not a universal solution to the 
problem of quantum. Black L.J. held that: 


This is a method (Nance) which can readily be followed in the case of a weekly wage 
earner who leaves a widow and a family of young children but it is not .. . capable of provid- 
ing a simple and complete solution in a complicated case and even in cases where the method 
is appropriate, difficulties arise in its application 


His Lordship then concludes that the more usual practice is to settle the basic 


*Western Trust Co. v. B.A. Oil (1951) 2 W.W.R. (N.S.) 529. 

“Nance v. B.C. Electric Railway Co. (1951) 2 W.W.R. (N.S.) 665 at p. 675 et seq. 
In Donaldson v. Pawliuk (1955) 15 W.W.R. (N.S.) 166. 

Brennan v. Gale {1949} Nor. Ir. R. 178. 
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annual figure which the dependant would presumably receive and apply to it 
a multiplier which takes into account all the doubts and uncertainties which 
point to a reduction in the sum to be awarded, rather than to reduce the sum 
resulting from the calculation according to the principle in the Nance case of 
the annual sum multiplied by a number of years. This test, however, still in- 

Ives the problem of selecting the appropriate multiplier. Lord Goddard C.]., 
in Heatley v. Steel Company of Wales,” held that the number is entirely 
arbitrary and entirely a matter of speculation. In Roughead v. Railway Execu 
trve’ the number was 10, while in Brennan v. Gale’ it was held that 16 is the 
upper limit of any calculation of damages which has been affirmed by an ap- 
pellace tribunal. MHowever, in determining the multiplier, the court will have 
regard to the deceased’s age, expectation of life, state of health, occupation, 
and probable duration of earning capacity. The method enunciated in Brennan 
v. Gale has been judicially recognised by the Manitoba Court of Appeal 
Roberts v. Semchyshyn’’ and the position co date is best summed up in the 
following b saengug from the judgment of Schuitz J.A.: 


Ic ts correct to say that in many of the British and Irish cases, particularly Roughead 
ilway Executive (supra) and Brennan v. Gale (supra), the method followed is that of 
taking a datum or basic figure (arrived at by deducting the amount a deceased expended 
rom his income for personal expenses and living expenses) and multiplying by a certain 
number of years purchase, thus arriving at a lump sum which is further reduced by giving 
effect to the uncertainties of the circumstances of the particular case. The amount so arrived 
it constitutes the award. But it is not stated and it does not follow that this is the only means 
f arri ving at an award. From the standpoint of the appellate court, if it appears that the 
trial judge has taken into consideration the principles and factors he must consider, given 
them their due weight and has not taken into consideration any irrelevant tactor and has not 
made an award so high or so low as to indicate that obviously he was in error, the award should 
wor be disturbed. It is the result, not the method, which is important. 


lt would further appear that where employment is of a precarious nature, 


this factor is also relevant in assessing the lump sum to be awarded as 


damages. 


Amounts Received from Deceased’s Estate and Under the Trustee Act 

There is a great deai of law on the question of the effect on claims under 
the Fatal Accidents Act of the receipt by dependants of money from the estate 
or of damages under the Trustee Act’. The latter is a problem because most 
often the damages to be awarded under the Trustee Act which go to the estate 
end up in the hands of one or more of the dependants claiming under the 
Fatal Accidents Act. Again, the difficulty arises in the application of the 
principle that under the Fatal Accidents Act what is being awarded is compen- 
sation for the actual pecuniary loss caused by the death. 


12 12 Fy eatley v. Steel Company of Wales Ltd. { 1953] 1 W.L.R. 405 
13Roughead v. Railway Executive (1949) 65 T.L.R. 435. 
14Supra, footnote 11. 
Roberts v. Semchyshyn (1956) 20 W.W.R. (N.S.) 219 at 222. Also see (re et al v Fagnan 
and Hume and Rumble Ltd. (1957) 22 W.W.R. 289. (T.J. and C.A.}, 9 D.L.R. (2d) 
480 (C.A., affirmed sub. nom. Fagnan v. Ure et al and Hume and Rumble Ltd. £1958} 
S.C.R. 377, especially per Johnson J.A. in the Appeilate Division. 
1’6U/re v. Fagnan. supra per Johnson J.A. See also Baur v. C.P.R. (1937) 3 DLR. 258 
(Alta. S.C.) per Ewing J.. and Sebzda v. Hupka and Buchkowski (1950) ? W.W.R. 165 at 
177 per Boyd McBride J. 
’ R.S.A,. 1955, ¢. 346. 







































Two questions arise here — what is the effect of the receipt by a dependant 
of some pecuniary benefit from the estate, apart from Trustee Act payments, 
and what is the effect of an award under the Trustee Act. As stated, however, 
it is difficult to separate them in practice. 


(a) Trustee Act. The effect of payments under this Act is clear in two 
situations: 

(i) There can be no effect upon Fatal Accidents claims when the sum 

awarded under the Trustee Act goes to the benefit of persons who are not 

dependants of the deceased, for only dependants can claim under the Fatal 

Accidents Act, and, in this situation, their pecuniary loss is not lessened 

by damages awarded under the Trustee Act. 


(ii) Where the Trustee Act payment goes directly and in full to one or more 
dependants, their claim is reduced by that amount. The two Acts were 
not meant to give double damages, and this rule is sustained by high 
authority. In Dowhy v. Lamontagne,'* Dysart J. dealt exhaustively with 
the problem and decided that double damages could not be awarded.” 
Dysart J. held that: 

The assessment under the Fatal Accidents Act is the full measure, the maximum—of the 

dependants’ damage resulting from the death; the dependant is entitled to receive the sum-— 
no more: and whatever he receives from the estate is to be credited as pro tanto payment 
of his award under the Fatal Accidents Act. Where the amount receivable from the estate 
is definitely ascertained . . . the judgment should be entered (a) for the estate, for the full 
amount awarded to the estate, and (b) for the dependants, for the amount awarded them 
under the Fatal Accidents Act, less the amount receivable from the estate. 
If difficulties arise regarding the financial affairs of the estate, the validity 
of testamentary instruments, or other problems connected with the admin- 
istration of the deceased’s estate, then, according to Dysart J., a fair estimate 
must be made, and, 


when so resolved, the amount found to be coming to the dependants from the estate should 
then be carried as a credit against their award under the Fatal Accidents Act. 


) 


In Alberta, the Appellate Division has given similar rulings” as has the 
Supreme Court of Canada.” The most recent example of the practical 
working of this principle occurred in the celebrated case, Ure v. Fagnan,*” 
in which H. J. Macdonald J. held that when considering awards under the 
Fatal Accidents Act, regard should be had to amounts awarded under the 
Trustee Act in order to avoid duplication of damages. This decision was 
upheld on appeal. 

As previously indicated, where the Trustee Act damages do not go in 
full to dependants, they will be set off against Fatal Accidents claims 
only to the extent that they went to reduce pecuniary loss to dependants.”* 


(b) The Estate Generally. 
It is less clear what is the effect upon the damages under the Fatal Accidents 


‘tDowhy v. Lamontagne {1945j 1 W.W.R. 81 at p. 85, (Man.). 

19Following Rose v. Ford {1937} A.C. 826 {H.L.), Feay v. Barnewell {1938] 1 All E.R 
31, and Davies v. Powell - Duffryn [1942] A.C. 601 

20Poster v. Kerr {1940} 1 W.W.R. 385 at p. 401 per Ford J.A 

“1Jn Ponyicki v. Sawayama 11943} S.C.R. 197. 

“Supra, footnote 19. 
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Act of a benefit recerved from the deceased’s estate as a resuit of his death, 
but not consisting of damages awarded under the Trustee Act. It could be 
argued that this benefit should be deducted from the damages because it is a 
benefit resulting from the deceased’s death, and a number of cases seem to 
say this.”’ The general principle is set out in Davies v. Powell Duffryn”’ by 
Lord Russell of Killowen: 


The general rule which has always prevailed in regard to the assessment of damages under 
the Fatal Accidents Act 1s well settled, namely, that any benefit accuring to a dependant 
by the death must be taken into account. Under those Acts, the balance of loss and gain to 
a dependant rnust be ascertained, the position of each dependant being considered separately. 


The courts in Western Canada seem to have construed the above principle to 
mean that anything going from the estate to the dependant must be de- 
ducted. Thus in Moreton v. MacGregor, Major J. held that 


whatever money «s received by the widow from the estate will have to be appiied in 


reduction of the amount awarded to her under the Fatal Accidents Act. 


In Alberta, Egbert J. has twice rendered similar decisions. In Maltais v. 


C.P.R.,"" his Lordship held that: 


There is no question that as the law now stands I must in arriving at damages under 
the Fatal Accidents Act, take into account the benefit each beneficiary will receive from 
the estate of the deceased, and that double damages should not be allowed. 


A similar decision was given in Shybunka v. Kapolka’ ", and other western 
cases follow the same trend. 


However, several decisions of the Privy Council require the estate to be 
taken into account in a somewhat more restricted manner. Thus in Royal 
Trust v. C.P.R.° Lord Parmoor said that the Court must take into account 
the capitalized value to dependants of the share of the future income of the 
deceased which they would have enjoyed, with proper allowances in respect 
of the acceleration by reason of the death of the benefits coming to the 
dependants under the wili of the deceased. This trend of thought has been 
followed both by the Privy Council“ and by the Manitoba courts.’ Accord- 
ing to this approach it is the value of the acceleration in devolution of the 
deceased’s estate and not the value of the estate itself which is to be taken into 
account. 


Logically, either of these two approaches could be considered correct 
depending on the circumstances. Where the estate would not likely or neces- 
sarily have gone to the dependants at all, then when the death results in it 
going wholly to them, the amount should be deducted from the damages. But 
where the estate would necessarily or probably have gone to the dependant 
anyway, their only gain from the death is to get the estate sooner. in which 


"See cases cited at footnote 19. 
*4+Supra, footnote 19, at p. 606. 
*“Moreton v. MacGregor {1947} 2 W.W.R. 421 at 427 (Man.). 
"8 Maltais v. C.P.R. {1950} 2 W.W.R. 145 at 162, per Egbert J. 
‘Shybunka v. Kapolka (1951) 4 W.W.R. (N.S.) 673. 
“Sebzda v. Hupka and Buchkowski, supra footnote 16, and Pash v. Registrar of Motor 
Vehicles, {1949} 1 W.W.R. 225 (Man. Q.B. per Williams C.J.Q.B.). 
‘Supra footnote 4. 
G.T R. v. Jenings, supra footnote 6, Nance v. B.C’. Electric Railway, supra, footnote Y. 
©’ Drewry v. Towns, (i951) 2 W.W.R. (N.S.) 217. 
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case only the value of acceleration of the estate should be allowed as a de- 
duction. 


Specific Possible Deductions. 


(a) Income Tax — On principle, since sums which the deceased would have 
had to pay in the tuture as income tax would reduce the amount from which he 
could possibly have provided for dependants, they should be deductible from 
the amount of damages. They could be calculated either by an estimate 
based on past income taxes, or by calculations based on the future earnings of 
the deceased. This principle was applied in Ure v. Fagnan®* by H. J. Mac- 
donald J and is further supported by dicta in at least one earlier Canadian 
case.” 

(b) Pensions — Ir is established on good authority that amounts being re- 
ceived as pensions by dependants as a result of the deceased’s death are de- 
ductible from damages awarded under the Fatal Accidents Act. In Oakes v. 
Che Queen*” the Exchequer Court of Canada held that the amount of a 
Crown pension to the widow of a deceased serviceman should be deducted from 
damages awarded due to his death. It should be noted that ‘the statutory 
provision being considered was one in the Quebec Civil Code, but Thorson P. 
said that the principle involved was the same as that in the Fatal Accidents Act 
and cited English authority in support of his decision.“ The Alberta coutts 
appear to follow this decision and the principle may be said to be firmly esta- 
blished. 

(c) Workmen’s Compensation Payments — It has been held that when an 
award has been made for the death of a workman under the Workmen’s Com- 
pensation Act and then an action is brought in the ordinary way for damages 
under the Fatal Accidents Acts, the loss should be calculated in the ordinary 
way and then the amount awarded under Workmen’s Compensation deducted.” 


(d) Insurance —~ The question whether any deductions may be made as a 
result of life insurance accruing to dependants now appears to be clearly settled 
in Alberta. The Fatal Accidents Act” provides: 

In assessing damages im an action brought under this Act, there shall not be taken into 


account a sum paid or payable on the death of the deceased under a contract of assurance or 
insurance, 


“This approach was followed in Ure v. Fagnan, per H. J. Macdonald J. and upheld on 
appeal co the Appellate Division of the Supreme Court of Alberta. See per Johnson J.A. 
(1957) 9 D.L.R. (2d) at p. 489 where his Lordship clearly states that the entire value of 
the estate payable ro dependants is not necessarily to be deducted from the award of 
damages under the Fatal Accidents Act. 


‘8 Supra, footnote 15. 
°4Moert v. Abraham and Johnston [1944] 2 W.W.R. 381 at 382 per Coady J. 
5Oakes v. The Queen {1954] Ex. C. R. 572. 


‘6Particularly Baker v. Dalgleish Steam Shipping, [1922] 1 K.B. 361, and Johnson v. Hill. 
61 T.L.R. 398, [1945] 2 All E.R. 272. 


‘Ure v. Fagnan, supra, footnote 15. 
‘Maloney v. Davidson [1951] Que. S. C. 408. 
‘Fatal Accidents Act, supra, footnote 2, s. 6. 
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Notwithstanding this section, it appears clear that the above section does not 
prevent deduction of sums which would have been pavable as premiums it the 
deceased had not died.*° 


Quantum generally. 

fu generai, Canadian courts have been reluctant to award large amounts 
under the Fatal Accidents Acts.** The recent decision in lire v. Fagnan to 
which frequent reference nas been made in this article appears to ve a new point 
of departure on the road to more adequate compensation. in addition this 
decision has demonstrated that there is no one road to the computation ot dam- 
ages as apparently had been thought following the Nance decision. {t appears 
that now the tests utilized in the Roughead and Brennan ». (:ale decisions are 
equally appropriate in certain instances. Indeed, the test to be utilized appears 
to be any one which arrives at a substantially just conciusion, and if the 
amount arrived at appears to be substantially just, the triai court need have 
no fear of being overruled by the appellate courts. With the general principles 
now settled, and a substantial freedom given to the trial courts, ir 1s to be 
hoped that future decisions will be more in accord with the economics of life 
in the modern era. 


Ure v. Pagnan, supra, footnote 32. See also Baker v. Dalgictsn, supra, footnote 36. A 
similar section to our section 6 «as ilien in force in England, although this section is not 
referred to specifically in the decision of the Court. Most other Canadian Provinces appear 
not to have simular sections im eftect, nor are English cases decided prior to 1908, in which 
year the English provision corcesponding to our own was put into effect, of any great 
assistance. In Saskatchewan and Ontario it has, however, been tound necessary to insert 
specific provisions in the Fatai Accidents Act to prevent reference te future prciniums 


payable. See Pollard v. Chippertreld et ai, (1952) 7 WWR. (NS; 290, and Povncr v 
Ferguson {12351 OWN °: 

‘The following examples may sliustrate the point. In Drewry v Towns. supra. tuornote o:. 
deceased was 50 years o* age, in good health, industrious, with exterisive lands, mple- 
ments and no debts, ana iete ain estate ot $15,000. He left five dependants. $i15,00u 
damages were awarded :.. ict! v. Abraham and Johnson National Storage. supra 
footnote 34, deceased was 2 brewmascer earning $400.00 per month, was aged 35. his 


prospects were excellent. and left four dependants. Damages of $23,000 were assessed 
In Royal Trust v. C.P.R.. supra, footnote 4, the deceased was a Medicai specialist, aged 46, 
and earning approximately $15,000 per year. Damages to his wife and son under the 
Fatal Accidents Act were $25,000 and $15,000 respectively. See also Sower y Murphy 
{1954} 2 D.LR., Polllard v. Chipperfield. (1952) 7 W.W.R. (NS) 596 ({Sask.i, 
Foster v. Kerr, [1940] 1 W.W.R. 401 (Alta.), Donaidson v. Pawliuk (1955) 15 W.W.R 
(N.S.) 166 (Alta.) and Baur v. C.P.R., [1937] 3 D.L.R. 258 {Aita.) of examples of 
conservative awards of damages. In Ure v. Fagnan, the deceased was azed 43, had 
an income of $11,000 per annum as a Cabinet Minister and engaged in tarming, an 
eccupation which. in his case, had yet to show a profit, although future prospects were 
good. His wite and chtidren were awarded under che Fatal Accidents Act the hitherto 
unknown sum of $75,000. ‘“’iewed against earlier and simila: situations. rhe award 
seers a departure trom judicial conservatism 

‘2 Supra footnotes 13 and }! 

re v. Fagnan, supra, tootnote 13. Appellate Division. per tohnson [| A end Bovd McBride, 
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CRIMINAL LAW — CRIMINAL SEXUAL PSYCHOPATH— 
DEFINITION — WHETHER FORCE IS NECESSARY 


Jouin W. McCune, Third Year Law 


In 1947, Parliament adopted legislation designed to cope with the enigma 
of the criminologist, the habitual criminal. Isolation of the offender via 
the indeterminate sentence was the solution attempted. The same session 
passed companion provisions, now embodied in the Criminal Code’, whereby 
the court may in the proper case, deem an accused a criminal sexual psychopath 
and incarcerate him for an indeterminate period. To the best of the writer’s 
knowledge, these latter provisions are unique in the British Commonwealth. 


While judicial review of the preventive detention of habitual criminals 
has been extensive, little authority was available on the sections providing 
for the indeterminate sentence of the criminal sexual psychopath until the 
recent decision of the Supreme Court of Canada in The Queen v. Neil [1957 } 
S.C.R. 685. Although the sections had been invoked frequently,” apparently only 
three cases reached the law reports. None of them provided much in the way of 


guidance for future cases regarding the elements of “criminal sexual psycho- 
path”. In Neil however, the definitive section of the code, s.659(b), under- 
went an exhaustive and analytical examination by the members of the court 


and their observations will no doubt fill the ten year vacuum. 


This section defines a criminal sexual psychopath as 


a person who, by a course of misconduct in sexual matters has shown a lack of power to 
control his sexual impulses and who as a result is likely to attack or otherwise inflict 
injury, pain or other evil on any person. 


This comment examines one of the interpretations arrived at in relation to 
the underlying but often baffling intention of the legislator’. 


The respondent, Sidney Keith Nei!, was convicted on two charges of gross 
indecency and pursuant to s.661(1)° the trial judge, Boyd McBride J, heard 


1Statutes of Canada, 1953-54, c.51, hereinafter called the code. 

“Hansard, House of Commons Debates 1953-54 vol. 111 p. 2898. Up to 1954 sixteen 
individuals had been sentenced under the provisions. None had been released by executive 
intervention pursuant to s.666 of the Criminal Code. 

°R. v. Tilley (1952) 104 C.C.C. 315, 196 C.C.C. 42 (Appeal). 

R. v. Hoyt (1953) 107 C.C.C. 59. 

R.v. Tousignant [1957] O.W.N. 573. 

‘The reader will find an excellent discussion and criticism of the value of similar statutes 
in force in twenty-one U.S. jurisdictions by Paul W. Tappan at p.500 of Sexual Offences 
Vol. IX of English Studies of Criminal Science. That aspect is beyond the scope of this 
comment. Parliament has spoken. We are concerned with what was said. See also, 
generally: DeGrazia, Crime Without Punishment: A Psychiatric Conundrum, 52 Columbia 
L. Rev. 746 (1952), Radzinowicz, The Persistent Offender, The Modern Approach to 
Criminal Lam, p. 162 
's.661, ss. 1,2,3 are the procedural sections under this part. 
ss 1. (Where an accused has been convicted cf’ any of the moral offences included under 
Criminal Code Sections 136, 138, 141, 147, 148 or 149, or attempts thereto) the Court 
may upon application before passing sentence, hear evidence as to whether the accused is a 
criminal sexual psychopath. 


ss 2. (Any application must include the evidence of two psychiatrists, one of whom 
nominated by the Attorney-General) . 
ss 3. —- empowers, upon conviction, the imposition of the indeterminate sentence. 
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evidence as to whether the accused was an individual of the type contemplated 
by s. 659(b). The accused appealed from the affirmative finding of 
Boyd McBride J. and the Appellate Division of the Supreme Court of Alberta 
(Johnson J.A. dubitante) quashed the conviction “on the grounds that the 
Crown has failed to bring the evidence of the psychiatrists within the definition 
of a criminal sexual psychopath’. The subsequent appeal of the Crown was 
dismissed by the Supreme Court of Canada (Locke and Taschereau JJ. dis- 
senting). 


As s.659(b) is designed to forecast probable future conduct from previous 
misconduct, Neil’s past was carefully examined by the court (Kerwin C.]. 
Cartwright, Locke, Rand, Taschereau, Abbott and Nolan JJ.) ,’ through Cart- 
wright J. Perversity was admitted to be part of the accused’s life at an early 
age, as well as incidents taking place in 1938, 1954, 1955 and 1956, although as 
Cartwright J. pointed out, his own testimony might infer that there were 
other similar acts. Nevertheless the accused had no criminal record except, of 
course, the conviction referred to above which initiated the Crown’s application. 


While the deviations in question were somewhat varied, the accused never 
resorted to force to achieve his ends and upon any sign of resentment or disdain 
from his partner he immediately desisted. 

Per Cartwright J.. 


On the evidence there 1s no room: tor the suggestion that the respondent has ever attaqked or is 
ever likely to attack anyone and in the course of his full and helpful argument Mr. Frawley 
disclaimed any suggestion that the respondent had used. or was likely to use, anything in the 
nature of force or compulsion to bring about the gratification of his abnormal desires.® 


This fact was of no small importance in the judgments which followed. 


The court concerned itself with two interpretive problems in s.659(b), 
(1) What is a “lack of power to control” sexual impulses and (2) do the 
words “otherwise inflict” connote elements of coercion, force or compulsion. 
However in the writer's submission the ratio decidendi of the case was that 
the evidence did not indicate that the accused “is likely” to repeat his 
previous conduct and that the remarks upon the other elements of the defini- 
tion were obiter dicta and should be regarded in that light. 


Kerwin C.J. (with whom Abbott J. concurred) as well as Cartwright J. 
found that the evidence did not establish the likelihood of the resumption of 
the accused's immoral conduct. Locke J. (Taschereau J. concurring), in his 
dissenting judgment, held that a perverted propensity was too clearly illustrated 
in the past to deny the probability of future recurrence. Rand ]., who con- 
curred in the dismissal of the appeal, preferred to base his judgment on 
an interpretation of the words “lack of power to control” and made no 
reference to the question of likelihood of repetition. 


Chief Justice Kerwin and Abbott J. agreed that the statutory words 
“inflict injury, pain or other evil” imported no criterion of duress or coercion. 


“f1957} S.C.R 687—Nerther the trial nor Court of Appeal judgment was reported. 
7Nolan J.. died betore judgment was delivered 
Sp. 698. 













































Parliament has distinguished ‘attack’ which indicates force, from inflicting injury, pain or 

other evil, One may inflict, that is, cause another to suffer or incur, something that is in- 

herently evil by persuading him without che use of force to commit the act, the effect 

of which may remain with him for many years. [| am: unable to restrict the meaning of the 

words Parliament has chosen to carry out its intention to those cases where coercion is used.° 

This view was not shared by Cartwright J., who in the course of his 
judgment said: 


To persuade a youth to participate in acts of gross indecency is in itself a crime and there 
is no need to expatiate on the heinousness of such conduct; but the person who so persuades 
a youth is causing him to do evil rather than inflicting evil upon him. The primary 
meanings of the word “inflict”, given in the Shorter Oxford Dictionary are “to lay on as a 
stroke, blow or wound; to impose; to cause to be borne”. In my opinion neither of the verbs 
“to attack” or “to inflict” is apt to describe conduct, however evil in its ultimate purpose, 
which contains no element of force, violence or coercion but consists solely of temptation and 
persuasion. 


I have reached this conclusion on the construction of the words of the definition, but it appears 
ta me to be sttengthened by a consideration of the evil which the enactment of the sections 
dealing with criminal sexual psycopaths was intended to remedy. The purpose of the 
enactment appears, from the related sections read as a whole. to be to protect persons from 
ecoming the victims of those whose lack of power to control their sexual impulses renders 
hem a source of danger; and the danger envisaged is, I think, that of coercive conduct 
resulting in the active infliction of pain, injury or other evil on rhe victim, not merely the 
persuading or seducing of another to participate in sexual misconduct. This view is also, 
in my opinion supported by a consideration of the drastic nature of the preventive measure 
provided, that is, incarceration which may continue for life.!° 
The two views are diametric opposites and their reconciliation is hopeless. 
It is submitted that, on the present wording of the section, the latter view is 
preferable and should be followed until Parliament may see fit to clarify the 
inatter. 


The problem is, of course, how far has the Legislature offered the liberty 
of the subject at the altar of public order and safety. The evil sought to be 
prevented is a real, and especially from a parental standpoint, a most odious one. 
It is true that the twentieh century has looked compassionately upon 
those suffering from psychopathic disorders — this, no doubt, is due to the 
impact upon thought set in motion by Freud and his followers. Tolerance 
and understanding are, to be sure, a commendable foundation for the great 
progressive strides made in most aspects of the study of human motivation. 
Nonetheless it is understandable that such is not so paramount in the criminal 
law whose primary design is the prevention of conduct detrimental to the state. 
While simultaneous rehabilitation of the criminal is most desirable, we have 
not, as yet, arrived at that plateau and because of this the first duty of the 
legislator and the lawyer following his instructions is the protection of the 
innocent. Reformation of the offender can only be secondary while Canada’s 
prisons and reformatorics lack proper facilities. 


Even with the foregoing in mind, while the course of conduct sought to be 
excluded by s.659 (b) is grave, the sanction, preventive detention which may last 
for life, is similarly fearful. When proceeding under this section can the fact 
that an accused has conducted himself withour recourse to force be held to be 
of no importance? 

The Chief Justice’s view, that absence of coercion is not a mitigating 

p. 688. 

"pn. 699. 
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feature, is not untouched by policy considerations. The well-being of the 
young is to be preserved regardless of the manner in which it is jeopardized. 
The passage “to commit the act, the effect of which may remain with him for 
years” indicates a concern not only for the present moral outrage but for the 
scar or mental block, sometimes indelible, left upon the mind of the abused 
child. But is it not reasonable to assume that this effect is less likely to be 
brought about when force or coercion was not employed? Can it be fairly 
said that the use of force is irrelevant when the question is posed as to which 
individual is the greater menace? Much of our criminal jurisprudence reflects 
a distinction between antisocial conduct effected by the use of force and that 
which is not. Penal provisions often recognize the difference. It is submitted 
that a distinction in s.659(b) was intended and may be drawn. 

In R. v. Clarence’ Stephen J. was faced with the same difficulty as in Neil. 
Does the verb “inflict” connote force? In that case, the accused husband had 
contracted a venereal disease, which he transmitted to his wife and was 
charged under a statute reading “Whoever shall unlawfully and maliciously 
wound or inflict any grevious bodily harm upon any person, either with or 
without any weapon or instrument . . . (shall be guilty of a punishable offense) ” 
Said his Lordship: 

But 1s there én infliction ot bodily harm either with or without any weapon or instrument? 

{ think there is not tor che following reasons. The word appears to me to mean the 

direct causing of some grievous injury to the body itseit with a weapon as by a cut with 

a knife or without a weapon, as by a blow with a fist or bv pushing a person down... ! 

think the words imply assault and battery . . . .'* 

His Lordship later observed, in passing, that “inflict” was derived from 
the latin “infligo” tor which a popular lexicon of the day gave six equivalents 
all meaning “to strike”. Admittedly, a previous interpretation of a word is of 
little assistance by wav ot precedent but it may be pointed out that in Clarence 
also the word “inflict was found in a criminal statute and, as in s.659(b), it 
was preceded by words ciearly connoting force followed by the disjunctive “or” 
Moreover, any opinion of so eminent a judge as Stephen J. is not without 
some persuasive value. 

In conclusion, while far from advocating that leniency be the rule in the 
consideration of these matters, the writer submits that only an exact and strict 

‘onstruction of Parliament's words should be employed, in view of the punish- 
ment provided. It is well remembered that 


statute. partrcularly the Criminal Code, is not a place for the muances and delicate 
brushes of meamng that embroider our literature. A criminai statute aimed to deprive 
people of their liberty for indetermmate periods even perhaps to che extent of life imprison- 
ment, must clothe itself with precision.!+ 


The problem is one which could be resolved by a few strokes of the 
legislative pen and it is hoped that this will be done without undue delay. 


‘1Supra, footnote 4, 

222 Q. B. D. (1888) 23. 

13p. 41, supra, footnote 11 

14O’Halloran J.A.. XR. v Robinson (or Robertson) {1950} 2? W.W.R. 1265 at 1265. The 
Supreme Court ot Canada [1951] S.C.R. 522, on appeal, decided that the statute in question 
was precisely clothed and not exposed to the rigorous eiements of ambiguity. 
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DAMAGES--MOTOR VEHICLE ACCIDENT--QUANTUM— 
CONSIDERATION OF SUBSEQUENT EVENTS IN 
ASSESSING DAMAGES 


Actas H. Wacnowicn, Third Year Law 


The court’s task in calculating damages has been compared to that of 
, “blind man looking for a black cat in a dark room.”* Many factors must 
considered in making such an assessment especially in personal injury cases 
where the courts search to find evidence which throws light on the case in 
order to determine as closely as possible what the damages amount to. 


In an action for damages for personal injuries, the elements of damages are the bodily 
injuries sustained, pain undergone, effect upon health, suffering according to its degree and 
its probable duration, as likely to be temporary or permanent, expenses incidental to 
attempts to effect a cure or to lessen the amount of the injury, and the pecuniary loss 
sustained through the inability to attend to profession or business, depends on whether 
the injuries are of 2 temporary character or such as to incapacitate the plaintiff for life.- 


v 


All these elements need be considered in such an assessment and the courts 
will consider many factors so that they may calculate accurately. 


It is a well known fact that the events prior to a person’s injury are taken 
into consideration to determine the quantum of damages but it is questionable 
whether events subsequent to the time of injury are given the same consider- 
ation. This problem arose in a recent Alberta case, Siene and Lakeman Con- 
struction v. Evans and T/nbault where the plaintiff was injured in one accident 
and then again in a subsequent accident approximately two years later. The 
plaintiff was disabled 20‘: by the first accident and completely disabled in the 
second. Counsel for the defendant in the first accident contended that the 
court should address its mind to subsequent events to throw light upon the 
realities of the case and therefore urged that the plaintiff’s loss of future 
income cculd not be extended beyond the date of the second accident.’ 
However, Riley J. in the Alberta Supreme Court did not take cognizance of the 
subsequent accident and assessed damages for loss of wages beyond the 
second accident. This writer feels that the defendant’s counsel’s argument 
should have been considered further for the plaintiff was totally disabled 
after the second accident and subsequent events do help to give a more 
accurate state of the injured’s actual loss. Ignoring the subsequent event onis 
shuts the court's eves to reality and substitutes a matter of speculation. 

The defendant's counsel relies on two cases, Williamson v. John 1. Thoriy- 
croft and Co. and a House of Lords decision, Carslogie SS Co. Ltd. v. 
Royal Norwegian Gov't, but Riley J. disposes of them by stating they have no 
application to the facts and circumstances in the case at bar. He further 
states the latter ts not a personal injury case. However, it is contended that 


since there are very few cases similar to the facts of the Stene case, the cases 
‘Goddard L. J. in Mills v. Stanway Coaches {1940} 2 ALL E.R. at 594. 
2Casey v. Kennedy 52 D.L.R. 326. 
(1957) 22 W.W.R. 599. 
‘The case also deals with the test for implied consent under [he Vehicles and Highway 
Traffic Act R.S.A. 1955. ¢ 356, sec. 102, but this will not be dealt with by this writer 
'4940] 2 KB. 658. 
1952) AC 292: [1952] 1 All ER. 20. 
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relied upon by defendant’s counsel should have been given further considera- 
tion. 

The Carslogie case states that “it is well established that in considering 
the damages occasioned by a wrongful act, all the facts which have actually 
happened down to the date of trial must be taken into account.”’ It is sub- 
mitted that this statement is of general application to the law of damages and 
therefore applicable to personal injury cases. 


The Williamson case involved a claim by a wife under the Fatal Accidents 
Act. However, the wife died after the action was commenced but before 
the trial. The trial court held that in assessing damages that they should 
ignore the widow’s death, but the Court of Appeal held that while the 
damages were assessed at the date of the husband’s death, the court was 
entitled to inform itself of subsequent events throwing light upon the realities 
of the case. However, the damages were held not to be excessive. 


It might be contended that the Williamson case applies only to actions 
under the Fatal Accidents Act and not to a personal injury case, but damages 
under this Act are often determined along with claims for pain and suffering 
under the Trustee Act. The factors determining the damages under both 
Acts are often the same. An action cannot be brought under the Fatal 
Accidents Act unless the deceased himself could have brought the action had 
he only been injured. Therefore, the factors determining damages in a Fatal 
Accident claim such as the Williamson case may also be applied to a personal 
injury action. Halsbury supports this argument by stating that — 

the difficulty of estimating future and contingent loss may in some cases be reduced 

by the facts which have actually happened down to the date of the trial, for while assessments 

should normally be at the breach of duty, notice can be taken at the trial of subsequent 
vealities which reduce the limit of speculation.® 
If it is contended that the Williamson case has no application to the Stene case 
because it is a Fatal Accident claim, it is respectfully submitted that the 
taking into account of subsequent events should also apply in a personal injury 
action, as it will be noted that the statement is classified under the “General 
Rule” of damage rather than damage under the Fatal Accidents Act. 


The Williamson and Carslogie cases have led many writers to comment 
that subsequent events throw light on the realities of a case. Instead of apply- 
ing the general rule that damages be assessed when the cause of action vests, 
the court will recognize circumstances which have arisen since the action was 
commenced. The comments are best summarized by one writer who states that 
“although the measure of damages must be determined at the date of death, 


Ibid p. 23. The facts are briefly as follows: The “Carslogie”, a ship, collided with a 
second ship lying in anchor. The second ship was authorized to go-to Glasgow for tem- 
porary repairs and then to the United States for permanent repairs. The second ship on the 
crossing of the Atlantic received such heavy damage that it took 30 days for the original 
repairs. The House of Lords held that the owners of the “Carslogie” were not responsible 
for the 10 days detention as they were part of the 30 days and therefore there was no loss of 


profit time. 
SHalsbury’s Laws of England 3rd ed. No. 11 at 227. 
See also page 238 “ . . . whereas on a claim for damages for tort the court is not 


precluded from taking notice of events subsequent to the wrong act which make easier 
the assessment of the loss incurred.” 
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the court should consider any subsequent events, occurring before the trial 
which make more certain the calculation of the loss.” 


The American view appears to recognize that events happening after the 
cause of action accrued but before the trial should be considered in assessing 
the damages, for the “amount of damages to which a person is entitled is 
determined in the light of all the evidence which the parties present before the 
end of the trial as the total harm which has resulted ....”°° The time for 
estimating damages is not merely at the time of the injury but at the date of 
the trial, and events occurring during the interval are therefore to be considered. 
“In determining the physical condition of the plaintiff at the time of the tort, 
all relevant facts known at the trial are considered, including facts not known 
at the time of the tort.”’' This view adopts the method of looking at subse- 
quent events to assess the damages. 


Damages have been lessened in cases where a wife brings an action for 
loss of her husband under the Fatal Accidents Act and subsequently remarries 
before the trial or has a possibility of remarriage. ** Why should the courts 
close their eyes to known facts after the time of injury and resort to estimate 
when the subsequent events crystallize into a more accurate picture? Both 
elements, fact and estimation, must be looked at, for “the amount of damages 
allowed . . . . must be determined upon the particular facts under consideration 
in each case and, in part, must be a matter of estimate, even conjecture.” 
It only seems reasonable then, that tirst the fact, if known, should be examined 


to throw light on the picture and then, in part, one should resort to estimate 
and guess-work. 


Subsequent events have been taken into consideration in assessing damages 
in other cases as well. A father and his children sued for the death of his 
wife, but before the damages were assessed the father died. It was held 
that the risk that the children’s father might die became an “actuality sound- 
ing in increased damages” and ought te have been taken into consideration. ' 
Where an action has been delayed for eight years from the time of the acci- 
dent, in assessing the damages “it is impossible to shut one’s eyes to what 
actually happened by way of payment of pensions and other sums of a like 
nature, since, although the damage is to be assessed at the time of the accident, 
what was an uncertainty has been turned into certainty in so far as money 


'E RE. Carter “Assessment of Damages for Personal Injuries or Death” 32 Can. Bar. Res 
See also: Street on Torts at page 426. 

The Law of Torts — Fleming at 687 .. . “It follows that if, at the time of the 
action, prospective loss or diminution of damage has become actual and speculation as to the 
probable occurrence of these facts has been replaced by knowledge of what actuaily happened 
it is necessary to have regard to the position as it is now known to exist. 

Kemp and Kemp, “The Quantum of Damages” No. 2 at 64 

‘°American Law Institute — Restatement of the Law, Torts Vol. IV at p. 560 (Damages) 
11]bid p. 635 
12Mear v. Clarke Chapman & Co. Ltd. {1956} 1 Ali E.R. 44. 
Roberts v. Semchyshyn (1956) 18 W.W.R. 641 
Home v. Corbeil [1956] 2 D.L.R. 543. 
Fleming v. Markovich [1942} 4 D.L.R. 287 (Williams case applied but damages increased for 
some other contingencies) . 
3Marsden Kocler Transport v. Pollock [1953] 1 S.C.R. 66 at 71 
‘Glasgow Corp. v. Kelly [1951] 1 T.L.R. 345. 
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received by the claimants.”'” These cases illustrate that events occurring after 
the time the action accrues play an important part in assessing damages and are 
taken into consideration by the courts to give them a clearer picture of the 
actual loss sustained. 


The court in the Stene case might have looked at two other Western 
Canada decisions, one from Alberta, to help decide whether subsequent events 
should be recognized. The first, Timsley v. Can. West Coal Co." involved 
a miner who was suffering from cancer and later was injured in a mining 
accident. In the action for damages the court directed a new trial for the 
assessment of damages respecting the injuries, but before rehearing the 
plaintiff died of cancer. Stuart J. in the new trial’’ stated that it was “agreed 
by the parties that I should consider the evidence of the former trial as pre- 
sented on the second trial” but he nevertheless went on to say that when 
assessing damages “I am in a better position than the former jury to this 
extent that I now know that the plaintiff has in fact died and when he died.” 
Stuart J. did not overlook the death in assessing damages even though the 
parties agreed on the facts prior to trial.” 

The second case is very close in facts to the Stene case. {n Creemur v. 
Englund,’’ a child of four years was injured by a car but killed in another 
accident. The administrator sued for the child’s injuries in the first accident. 
Although the case does not explicitly state that damages for pain and suffer- 
ing shall end at the date of the second accident, the case relies on another case 
where a girl was injured when a car overturned and she died several months 
later. There it was said that “the injured person is fully entitled to . . . recover 
all the damages down to the date of death... °” The Stene case involves a 
subsequent injury, not death, and only differs in that respect, but since it was 
an injury totally incapacitating the plaintiff, the damages for loss of income 
in the first accident should stop at the date of the second accident. 

If Stene were to collect damages for loss of income beyond the date of the 
second accident he would in fact be collecting damages for a period when he 
was incapacitated and unable to earn any income. The Court should not 
close its eyes to this fact. This led the defendant’s counsel to argue that the 
plaintiff should not be allowed to “collect double”. However, Riley J. dis- 
missed the argument by stating that the first accident should be considered 
when assessing damages on the second and not the reverse situation. Thais 
writer contends the two accidents should be considered in light of each other 
for the following two reasons. 

The second accident may have been so severe as to injure the plaintiff to a 
degree of total disability even if there has not been a first accident (and that 





15Bishop v. Cunard White Star Co. Lid. [1950] P. 249 at 249. 

itg W.L.R. 706. 

17McGarry v. Can. West Coai Co. 31 W.L.R. 597 at 598 (the executor brought the action 
on deceased’s behalf). 


“The case deals primarily with the hastening ot death but nevertheless does involve the 
recognition ot the death subsequent to the commencement of the action. 


11933} 3 W.W.R. 277 (reversed on facts withour reasons in [ 1934! 2 W.W.R. 339} 
2°Bowler v. Blake (1929) 64 O.L.R. 499. 
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may have been the case here). Then if the damages are assessed for loss of 
future income beyond the second accident, the plaintiff would in fact be 
collecting double compensation. This writer does not ignore the fact that 
if the damage to a person can be differentiated and attributed to the first 
accident, then damages for pain and suffering might be carried beyond the 
date of the second accident. However, damages for loss of future income 
should not go beyond the date of the second accident for we know in fact 
that the plaintiff is totally disabled and receives compensation for something we 
know he will not be able to carry out anyway. 

The second reason for considering the two accidents in light of each other 
involves the theory of restitutio in integrum. The general principle in all 
actions for damages is that a money payment will put the injured person back 
into a position in which he would have been were it not for the defendant’s 
wrongful act—restitutio in integrum.* This is easily applied to damages 
to inanimate things but in injuries to a person one cannot accurately measure 
injuries in money’s worth. “The award must be fair, just, commensurate with 
the injury sustained and sufficiently adequate to put the injured party so far 
as money can place him in the same position if he had not been wronged, but 
not in a better one.” If the plaintiff were assessed damages by multiplying 
his annual earning by the number of years which he could be expected to have 
worked, had he not been injured, then that type of simple calculation ignores 
the many contingencies which might operate to reduce the plaintiff’s future 
earning and he would get more than full compensation for his loss. When a 
fact arises which obliterates the probabilities it should not be ignored but given 
full consideration, for the court should try to achieve certainty and should not 
ignore a fact which leads to that conclusion in assessing the quantum of dam- 
ages. 

Riley J. states rather than the defendant in the first accident being able to 
take advantage of accident number two, the matters are just reversed and the 
award of the first accident should be taken into consideration by the court 
in accident number two. He further states that action as a result of the second 
accident has not come to trial and recovery on that accident is plain speculation. 
However, the writer feels that this should not be a rigid rule. If there was 
some delay in the court’s procedure and the action on the first accident had 
been heard after the second claim, then the court would probably address its 
mind to the subsequent accident to enable them to assess the damages more 
accurately. For that reason it is submitted that the second accident should 
be considered even though not tried, for it does nevertheless help assess the 
damages more accurately. 

In Morgan v. The City of Edmonton,** McCarthy J. laid down the rules 
for assessing damages for injuries. The plaintiff is entitled to: (1) The 
expenses incurred in consequence of the injury sustained, (2) The value of his 
time in whole or in part up to the time of his trial, (3) A fair compensation for 
the reduction of his probable future earnings, having regard to his health, habits, 

23 Livingstone v. Rawyards Coal Co. (1880) 5 A.C. 25 at 39. 


22Tbid p. 716. 
£3F1917] 2 W.W.R. 591. 
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occupation, to the fact they will not be as great in later years, to the fact that 
he may voluntarily retire from his profession, or may be overtaken by sickness 
or other inevitable accident, (4) A reasonable sum by way of compensation for 
his bodily or mental sufferings. These rules have been adopted and followed 
in our courts in personal injury claims.” 


The whole difficulty in assessing the proper amount of damages presents 
itself in the third head of Mr. Justice McCarthy’s classification. The dam- 
ages under this head are arrived at to a large extent by an attempt to make an 
accurate guess. The compensation is fair and not perfect and all circumstances 
which may be legitimately pleaded in diminution of the damages should be 
considered. It would be unrealistic to refuse to admit evidence that a particular 
person, because of some physical disability, cannot be expected to live the 
normal life expectancy. Where specific evidence is available to the court with 
regard to the contingencies of life of the particular claimant, this evidence 
should be taken into consideration in arriving at the quantum of damages. 
Stene’s critical injuries in the second accident and the fact that his life expect- 
ancy has been or may have been thereby substantially curtailed should be con- 
sidered in assessing the loss of earning power in the first accident. 


Determining personal injury claims is indeed a difficult task for it is 
impossible to estimate the damages accurately because of existing contingencies. 
If a contingency can be eliminated by a known fact it is submitted that the 
court should not close its eyes to the known fact. If the courts were to give an 
annuity in the sum of the plaintiff’s average income for the remainder of his 
life, the courts would be disregarding some contingencies and the damages 
assessed would be far from accurate. The courts should look at the situation in 
the light of all the facts to give a proper estimate. The recent case of Carlson 
v. Johnson** takes a very logical approach when the court might have been 
tempted to ignore a fact. There a husband and wife were killed in the same 
accident and when assessing damages for their children the court did not ask 
what loss the husband sustained for the loss of ‘his wife, and the infants sus- 
tained for the loss of their father and then the mother independently, but in- 
stead the court looked it it realistically and asked what would be a reasonable 
quantum of damages for loss of both father and mother at the same time. The 
assessment must be looked at reasonably in the light of all circumstances. The 
court or judge “must not attempt to give damages to the full amount of a 
perfect compensation for the pecuniary injury but must take a reasonable view 
of the case, and give what they consider, under all circumstances, a fair 
compensation.” 


This writer feels that this reasonable approach should be applied in 
assessing personal injury claims and that the courts should consider “all 
circumstances” instead of ignoring factors which throw light on the situation. 
This approach seems fair and reasonable and if followed in the Stene case 








24Battagan v. Bird [1937] 2 W.W.R. 365 and [1938] S.CR. 70. 
25(1956) 19 W.W.R. 515. 
26Ibid., p. 518. 



















































ic would have led to the realistic approach of considering the subsequent event 
to throw light on the matter and to help estimate the damages more accurately.”* 


27The decision of Riley J. was affirmed by the decision of McBride J.A. of the Appellate 
Division of the Supreme Court of Alberta (1958) 24 W.W.R. 592 on the question 
of damages. McBride J. A. states that in order for the subsequent accident to lower the 
assessment of damages it must be shown that the second accident shortened the life of 
Stene and this was not proved by the evidence of the case. The Carslogie case and 
Williamson case are held not to be applicable to the case at bar and therefore the 
comments of this writer on the decision of Riley J. may be applied to the decision of 
the Appellate Division. 











TRUSTS—CHARITIES—TRUSTS FOR THE ADVANCEMENT OF 
EDUCATION—ADVANCEMENT OF WORKS OF COMPOSER— 
VALIDITY—PROBLEMS IN MODERN LAW OF CHARITIES 


R. R. Stuart, Third Year Law 


The vexed question as to the exact nature of legal charity has been raised 
once again, in the recent English case of In Re Delius, Deceased, Emanuel v. 
Rosen.’ The depth and complexity of the problems involved in this perpetual- 
ly litigated field of law were, however, partly concealed by the fact that the 
case itself was a deceptively simple one. The precedents were clear and the 
judge, Roxburgh J., had no trouble in applying them to the facts. It is 
submitted, nevertheless, that the difficulties underlying the decision were not 
fully explored. While the highest of judicial authority has deprecated such 
exploration, it is the purpose of this comment to undertake such a venture 
in the hope that some of the main trends in the present law of charities can 
be set in proper perspective and can be examined in relation to the particular 
situation in Re Delius. 


The facts of the case are simple. Jelka Delius, the wife of the composer, 
Frederick Delius, left her residuary estate, subject to certain exceptions and 
prior interests, on trust, and further directed: 

My trustees shall apply the royalties income and the income of my residuary trust fund for 

or towards the advancement in England or elsewhere of the musical works of my late husband 

Frederick Delius under conditions in which the making of profit is not the object to be attained 

and which might be economically impossible by any concert operatic or other organization (as 

my intention is to create a charitable trust within the legal meaning of that phrase) by means of 

(1) the recording upon the gramophone or other instrument for the mechanical reproduction of 

music of those works of my late husband which in the opinion of my trustees and their advisers 

are suitable for reproduction (2) the publication and issue of a uniform edition of the whole body 
of the works of my late husband or any part thereof or the publication and issue of any 
separate work hitherto unpublished under the editorship of Sir Thomas Beecham, Bart., 

. and (3) the financing in whole or in part of the performance in public of the works of 
my late husband. 


Roxburgh J. held that the purpose of this trust was the “spreading and 
establishing of knowledge and appreciation of Delius’s works among the public 
of the world” and, this being so, there was a valid charitable trust for the 
advancement of education. 


In Commissioners for Special Purposes of Income Tax v. Pemsel* Lord 
Macnaghten enunciated the universally approved classification of charities, as 
follows: ° 


Charity in its legal sense comprises four principal divisions—trusts for the relief of poverty: 
trusts for the advancement of education; trusts for the advancement of religion and trusts for 
other purposes beneficial to the community not falling under any of the preceding heads. 


However, the utility of this classification has been practically destroyed by 
11957] 2 W.L.R. 548. 


*“the law of charity has been built up not logically but empirically.” per Viscount Simonds 
in Gilmour v. Coats, {1949} A.C. 426 at p. 449. See also at p. 450. 


8Supra, footnote 1, at p. 551. 
471891] A.C. 531, (1891) L.J.Q.B. 265 (H. of L.). 
SIbid., [1891] A.C. at p. 583, (1891) 61 L.J.Q.B. at p. 290. 
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subsequent qualitication. Viscount Cave, for instance, declared that:° 


Lord Macnaghten did not mean that all trusts for all purposes beneficial to the community are 
charitable, but that there were certain beneficial trusts which fell within that category; and 
accordingly to argue that because a trust is for a purpose beneficial to the community it is 
therefore a charitable trust is to turn round his sentence and give it a different meaning . . . 


The four categories above enumerated are based on the preamble to the 
Statute of Charitable Uses, 1601, which enumerated charities as follows:* 


Some for relief of aged, impotent and poor people, some for maintenance of sick and maimed 
soldiers and mariners, schools of learning, free schools, and scholars in universities, some for 
repair of bridges, ports, havens, causeways, churches, seabanks and highways, some for educa- 
tion and preferment of orphans, some for or toward relief, stock or maintenance for houses of 
correction, some for marriages of poor maids, some for supportation, aid and help of young 
tradesmen, handicraftsmen and persons decayed, and others for relief or redemption of 
prisoners or captives, and for aid or ease of any poor inhabitants concerning payments of 
fifteens, serting out of soldiers and other taxes. 


Now it is clear that these are nor exhaustive and that any purpose coming 
within the spirit and intendment of the Preamble will be held charitable.* 
However, even on this extended basis it may seem rather difficult to justify 
regarding the fine arts as charitable. This is not to deny their importance: 
far from it. It is simply to suggest that they do not fit comfortably within 
the somewhat utilitarian framework of the Preamble. In fact, the pro- 
position that gifts for the advancement of the arts are charitable was not 
easily established. Indeed, as a result of the first two reported cases on the 
subject” the learned editor of Tudor on Charities was moved to declare that 
“the fine arts, however, are probably not regarded as objects of charity.”*° 
However, this statement was denounced as “inadequate and, indeed, misleading” 
by Lord Greene M.R. in a case important from many standpoints—Royal 
Choral Society v. I.R.C."*. In that case a society formed for the encourage- 
ment and advancement of choral singing in England was held to be a body 
established for charitable purposes only and therefore exempt from income tax. 
The trial judge, Macnaghten J., had sought to rest a similar finding on the 
basis that the society’s activities came within the fourth category of his 
father’s classification." The Court of Apccal. however, went farther and 
held that the activities could be regarded as charitable either on the bo-is of 
being beneficial to the community within the fourth category or on the casis of 
being intended for the advancement of education, since “the education of 
aesthetic taste is one of the most :mportant things in the development of a 
civilized human being;”” or at least as important, it might be hoped, as a 
proper grounding in the intricacies of social deportment.’* In any event, 


®National Provincial and Union Bank of England v. A.-G. [1924] A.C. 262 at p. 265. 
See also Re Macduff, Macduff v. Macduff [1896] 2 Ch. 451 (C.A.), and In Re Cox 
(deceased), Baker v. National Trust Company Ltd. [1955] A.C. 627 (P.C.), affirming 
[1953] S.C.R. 94. 

7(1601), 43 Eliz., c.4. 

8See, for instance, Viscount Simonds in I.R.C. v. Baddeley [1955] A.C. 572. 

In re Alsopp (deceased), Gell v. Carver (1894) 1 T.L.R. 4, Re Ogden, Taylor v. Sharp 
(1909) 25 T.L.R. 382 (C.A.). 

105th ed., at p. 39. 

11(1943) 112 L.J.K.B. 648 (C.A.). 

1211942] 2 All ER. 610. 

18Supra, footnote 11, at p. 651, per Lord Greene M.R. 

14Held a valid educational trust in In Re Shaw’s Will Trusts, National Provincial Bank Ltd. 
v. National City Bank Ltd. [1952] 1 Ch. 163. 
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bequests to various laudable artistic purposes have been declared valid in 
several other English cases, notably In Re Shakespeare Memorial Trust,’ In 
Re Corelli, rs and Re Levien, Lloyds Bank Ltd. v. Worshipful Company of 


Musicians.”' 


Now that the iaw siitiinile bearing on the problem in Re Delius has 
been outlined, it is intended next to examine some of the problems raised 
either expressly or impliedly in that decision. The first argument put forward 
by those disputing the validity of the trust was that the principal object of 
music is in giving pleasure or amusement, and that these factors have 
nothing to do with education. One of the earlier cases, Re Alsopp,'* had been 
decided on this basis, it having been held that the musical society there was 
formed for amusement only and was therefore not a proper object of charity. 
It would appear from the judgments in the Royal Choral Society case that 
this is still the law insofar as the only object of the body in question can be 
said to be amusement. At ieast Macnaghten J. was of opinion that “it is 
not suggested that the gentlemen who constitute the society get amusement 
or anything else out of it,”’” a remark that prompted R. E. Megarry to say 
‘those responsible for advising musical societies on their constitution and rules 
will no doubt in future bear in mind the financial importance of being 
earnest.””” In the present case, however, Roxburgh J disposed of the objec- 
tion in exemplary fashion: 


It might be suggested as regards some music, at any rate, that its purpose was limited to giving 
pleasure, and as regards ali music it must be said that it gives pleasure. That is a feature 
about music. When I say “all music’, 1 mean all that can be truly called music. Indeed, a lot 
of pleasure is derived by some from something which can hardly be truly called music, but, 
at any tate, pleasure is a circumstance intimately connected with music. But that in itself 
does not operate to destroy the charitable character of a bequest for the advancement of the 
art of music. I adopt, with great satisfaction, the words of Lord Greene: “curiously enough, 
some people find pleasure in providing education. Still more curiously, some people find 
pleasure in being educated; but the element of pleasure in those processes is not the purpose 
of them, but may be called a by-product which is necessarily there.” That seems to me to be 
all that need be said about the aspect of pleasure connected with the music of Delius. 


It is unnecessary to add anything to the words of these two distinguished 
judges. 

A further objection was raised in Re Delius as to the method of education. 
However, after the Royal Choral Society case it was really an untenable one, 
as it is quite clear that education does not embrace formal instruction only but 
is much wider in scope. The words of Lord Greene give admirable expression 
to this view:”” 

Dealing with the educational aspect from the point of view of the public who hears music, 


the learned Solicitor-General argued that nothing could be educational which did not involve 
teaching—as I understand him, teaching in the sense of a master teaching a class. He said 
that in the domain of art, the only thing that could be educational in a charitable sense 


1511923} 2 Ch. 398. 

1661943] Ch. 332, 

‘7[1955] 3 All ER. 35. 
‘8Supra, footnote 9. 

‘29Supra, footnote 12, at p. 612. 
20(1943}, 59 L.QR. at p. 114. 
21 Supra, footnote 1, at pp. 551-2. 
22Supra, footnote 11, at p. 651. 






















































would be the education of the executants: the teaching of the painter, the training of the 

musician and so forth. I protest against that narrow conception of education when one is 

dealing with aesthetic education. Very few people can become executants, or at any rate 
executants who can give pleasure either to themselves or to others; but a very large number of 
people can become instructed listeners with a trained and cultivated taste. 

As to other points raised in the instant decision, I will deal below with 
those concerning the motive of the testatrix, the limitation of the objects of 
the trust to the advancement of the works of a single composer, and the 
problem—touched upon but not argued—concerning the standard of artistic 
competence requisite for charitable purposes. The point concerning a gift 
over and the possibility that the property might vest in non-charitable objects 
after the perpetuity period I do not feel it necessary to discuss. 


While it is clear that charity essentially refers to something in the nature 
of public benefit, the exact nature of this benefit and the precise extent of 
the public element have in recent years given the courts much difficulty. 
In addition, the problem of who is to determine whether or not a benefit 
is being conferred has also been raised. 


Formerly, it had been thought that the court “must stand neutral”” and 
hold charitable what the settlor had so regarded even though it might consider 
“the opinion sought to be propagated foolish or even devoid of foundation.” 
However, this is manifestly unsatisfactory, and a different view was taken 
by Russell J. (as he then was) in Re Hummeltenberg,** where a trust for 
the training of mediums was sought to be supported as being charitable. 
Russell J. stated that:~° 

. mo matter under which of the four classes a gift may prima facie fall, it is still, in my 
opinion, necessary, in order to establish that it is charitable in the legal sense, to show 

(1) that the gift will or may be operative for the public benefit, and (2) that the trust is one 

the administration of which the court itself could, if necessary, undertake and control. 

The second requisite had been established as long before as in Morice v. Bishop 
of Durham*' and will be discussed below, but the first, that it is the court’s 
duty to determine whether a given purpose is for the benefit of society was 
more novel and was not firmly established until approved by the House of 
Lords in The National Anti-Vivisection Society v. I.R.C.° In that case 
Lord Wright declared that” 


. trusts for the advancement of learning or education may fail to secure a place as 
charities, if it is seen that the learning or education is not of public value. The test of 
benefit to the community goes through the whole of Lord Macnaghten’s classification, 
though as regards the first three heads, it may be prima facie assumed unless the contrary 
appears. 


If, then, a gift for education is charitable only if the education proposed will 
be beneficial to the community even if prima facie it will be assumed so, then 
a question of almost overwhelming import is raised: what does “beneficial to 





23Re Foveaux, Cross v. London Anti-V ivisection Society [1895] 2 Ch. 501, (1895), 64 L.J. Ch. 
856, per Chitty J. 

24T hornton v. Howe, (1862), 31 L.J. Ch. 767. 

25In Re Hummeltenberg, Beatty v. London Spiritualistic Alliance, (1923), 92 L.J. Ch. 326. 

2€Ibid., at p. 328. 

27(1805), 10 Ves. 522. 

2871947] L.J.R. 1112. 

291bid., at p. 1115. 











the community” mean, and by what value standards is such benefit to be 
judged? Before we attempt to answer this question, let us look first at how 
it has been dealt with in the cases. This will be a short excursion, for in very 
few cases has the criterion of benefit been dealt with at all.*° I have mentioned 
Re Hummeltenberg, and at this point reference might also be made to Gilmour 
v. Coats,’ and to the reported testamentary vagaries of Mr. and Mrs. G. B. 
Shaw. In the Gilmour case, the House of Lords held that a completely con- 
templative order of Carmelite nuns was not a proper charitable object because 
the nuns’ prayers were insufficiently beneficial to come within the third of 
Lord Macnaghten’s categories unless one were to assume true beliefs peculiar 
to the Roman Catholic church, which the House of Lords refused to do, and 
because the benefit of the cloistered example was too “indirect, remote, impond- 
erable, and, I would add, controversial.”** As mentioned, the House refused 
to assume the truth of any given religious belief:** 

It is no doubt true that the advancement of religion is, generally speaking, one of the heads 

of charity. But it does not follow from this that the court must accept as proved whatever a 


particular church believes. The faithful must embrace their faith believing what they cannot 
prove: the court can act only on proof. 


Presumably, then, “the promotion of religion means the promotion of spiritual 
teaching in a wide sense, and the maintenance of the doctrines on which it rests, 
and the observances that serve to promote and manifest it.”°* 

In Re Shaw’s Will Trusts, National Provincial Bank Ltd. v. National City 
Bank Ltd.,”° a trust to teach social graces to the Irish was held a valid charitable 
trust. Vaisey J. stated that “whatever may be my own personal views about 
this type of education, they have nothing to do with the case. It is education 


30The Hummeltenberg test was approved by the Court of Appeal in Re Grove-Grady, Plow- 
den v. Lawrence, [1929] 1 Ch. 557, but as mentioned, was not finally accepted as law 
till adopted by the House of Lords in the National Anti-Vivisection case. Until that time 
several cases adopted an approach similar to that taken in the Foveaux case. An example 
of one of the latter type of cases, this time a trust for the advancement of religion, is 
Re Knight, {1937] 2 D.L.R. 285. There are at least hints in the judgment of the Supreme 
Court of Canada in Cameron v. Church of Christ, Scientist (1918), 57 S.C.R. 298, that 
foreshadow the test laid down in England in Re Hummeltenberg, however. Now that 
that test is established, the cases which consider at length the question of benefit are still 
sparse. In many decisions it is apparently assumed and in others it is shortly so held, 
without reasons. See Re Delius, Re Levien, Royal Choral Society v. I.R.C., Re Central 
Employment Bureau for Women and Students Careers Ass'n. Inc., [1942] 1 All ER. 
232, In Re Price [1943] Ch. 422, Re British School of Egyptian Archaeology, Murray v. 
Public Trustee [1954] 1 All E.R. 887. No doubt, in many cases such a bare finding 
or such an assumption is more or less justified because of the prima facie presumption of 
benefit under the first three heads—see Lord Wright, supra, footnote 29—and because of 
binding or persuasive precedent. For instance, see Wilson v. Toronto General Trusts Corp’n 
and Saskatchewan University Board of Governors, (1954) 11 W.W.R. (N.S.) 302, aff'd. 
(1954) 12 W.W.R. (NS.) 302. While this might be thought to simplify the problem 
somewhat, when it is remembered that while the question of what is a charity is a question 
of law —vide, the Royal Choral Society case—the question of whether a given purpose is for 
the benefit of the public is a question of fact—see the National Anti-Vivisestion case, 
passim—and hence precedent is, or should be properly, only of the the slightest assistance. 
As to the presumption in favour of benefit, a very serious question is raised as to whether 
ic is proper to resort to adjectival equivocations to resolve substantive dilemmas. 

8111949] A.C. 426, 

321 bid., at p. 447. 

83] bid., at p. 446. 

84Keren Kayemeth Le Jisroel, Ltd. v. 1. R. C., {1931} 2 K.B. 465 at p. 477, per Lord Han- 
worth MLR. 

8561952] 1 Ch. 163. 
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of a desirable sort, and which . . . might have most beneficial results.”*° With 
respect, the learned judge appears to have attempted to absorb in his judg- 
ment irreconcilable lines of authority for, before finding the trust in the 
interests of society, he had said:*’ 
How the people of Ireland will react to such intensive treatment as the testatrix appears 
to envisage I ought not to speculate, nor am I concerned to consider how far its application 
to them will be considered to be, or be in fact, beneficial, The court ought not to weigh 
the merits of particular educational methods . . . 
However, in Re Shaw,’* where the great dramatist’s attempt to found a trust 
to reform the English alphabet came up for consideration, Harman J., in the 
course of a brilliant and literate judgment, faced the problem squarely:*° 


I feel unable to pronounce that the research to be done is a task of general utility. In order 
to be persuaded of that, I should have to hold it to be generally accepted that benefit 
could be conferred on the public by the end proposed. But that is the very conviction 
which the propaganda based on the research is designed to instil. The testator is con- 
vinced, and sets out to convince the world, but that he considers the proposed reform to be 
beneficial does not make it so amy more than the fact that he describes the trust as 
charitable constrains the court to hold that it is. 


The above, I believe, are the only cases following the National Anti-Vivi- 
section case in which this aspect of the problem of benefit to society has really 
been considered, but this is not to imply any criticism of Lord Greene MLR. or 
of Roxburgh J. They may be forgiven for assuming that the arts are so 
clearly in the best interests of society as to obviate the need for any further 
discussion. However, it is submitted that the problem should not be so readily 
dismissed. I have noted before the utilitarian nature of the Preamble to 
the Statute of Elizabeth. While it is true that religion and education may 
be exceptions, when it is remembered that, in Viscount Simond’s words, an 
object, to be charitable, must be within the “spirit and intendment”””’ of the 
Preamble, it is seen not only that there is some difficulty in fitting non-material 
or intangible objects into the spirit and intendment of the Preamble, but also 
that non-material or intangible objects might well be regarded, in this con- 
text, with suspicion. Previously, I have quoted from the judgment of the 
House of Lords in Gilmour v. Coats with respect to religious purposes. Let 
me now cite Lord Wright with reference to charities coming under the fourth 
head: “I think that the whole tendency of the concept of charity in a legal 


al 


sense under the fourth head is towards tangible and objective benefits ....”** 


It must be remembered that this is one of the heads under which trusts for 
the advancement of the fine arts are said to be charitable. 


But whether a trust for the advancement of the arts is sought to be 
justified as. charitable under the fourth head or under the second head, the 
question must still be asked whether the arts are sufficiently beneficial to 
society to be classified as charitable. In answering this question, all conse- 
quences of so doing must be regarded. The probable consequences of fostering 


S6]bid., at p. 172. 

37] bid., at p. 168. 

38[1957] 1 W.LR. 729. 

8°[bid., at pp. 740-1. 

40See supra, footnote 8. 

*1 Supra, footnote 28, at p. 1120. 








the arts might include a growth in the number of those professionally involved 
and in their social status, an increase in the quantity and possibly in the quality 
of artistic expression, an increase in size and perception of audiences, and, as a 
corollary, a possible decrease in popular ignorance and imperception. On the 
other hand there might be some shift in the prevailing value standards of our 
society with consequent diminution of our present material standard of living, 
or, at least, of our rate of technological advance. I do not, of course, attempt 
to assess the degree of any of these suggested changes, but only to list them 
as possible consequences of fostering the arts generally. Furthermore, it is 
usually in civilizations in their later periods—from full maturity to decadence— 
that the arts are most highly regarded, although they may not necessarily be 
in their most vigorous state,*’ just as puritanism, an important social force 
in our civilization, tends to deprecate the social utility of all forms of artistic 
expression. I think, then, it is fair to say that there would be much disagree- 
ment as to the social value of the arts, While it is no doubt true, in the words 
of Lord Wright, that “this is not the place . . . to debate whether utilitarian or 
intuitionist ethics is truer theory,”** it must at least be admitted that at best the 
benefits derived from the arts are in large measure “indirect, remote, imponder- 
able, and, I would add, controversial.”** We have the category of education, it 
is true, but, as has been remarked, all life, in the sense that it is experience, is 
education,*’ and it would be manifestly impossible to define the term so broadly. 
Nevertheless, once it has been admitted that “education” embraces more than 
vocational training, more than training that will be of use to society in a purely 
material sense, then surely it must be conceded, in Lord Greene’s words, that 
“the education of aesthetic taste is one of the most important things in the 
development of a civilized human being.”** On the broader question of 
social values, a society and a system of law which for any purpose refused 
so to hold would, it is submitted, be woefully inadequate. 


However, to agree that the arts are, generally speaking, proper objects of 
charity does not dispose of a question raised in the judgment in Re Delius, al- 
though not by the facts of that case, since it was admitted that the works of 
Delius were of high musical quality. Roxburgh J. said:* 

I do not find it necessary to consider what the position might be if the trusts were for the 

promotion of the works of some inadequate composer. It has been suggested that perhaps 

I should have no option but to give effect even to such a trust. I do not know but I need 

not investigate that problem, because counsel who have argued before me have been 

unanimous in the view that the standard of Delius’s work is so high that the question does 
not arise in the present case. 


However, his remarks concerning the social and beneficence of “all that can be 
truly called music” serve as some indication of the position he might take were 
the works of some lesser composer to come in question. This point was in fact 


42Most of the above is taken, no doubt in an oversimplified state, from my readings in 
Schopenhauer and Toynbee. As to the last point the Nietzsche of the Birth of Tragedy 
at least would probably disagree. 

*3Supra, footnote 28, at p. 1119. There is no doubt as to the writer’s position. 

44Supra, footnote 32. 

*5By Lord Simonds, in Gilmour v. Coats, supra, footnote 31. 

*8See supra, footnote 13 

“7Supra, footnote 1, at p. 552. 

































































raised in the Royal Choral Society case, but Lord Greene was able to dispose 
of it without facing the essential question.“ 


An attempt was made in the argument for the Crown to say that one particular per 
formance, namely “Hiawatha”, was something which had no educative or useful value; and "tell 
so far below some assumed standard of music that it must be regarded as nothing more or 
less than a popular entertainment. I really do not know on what ground that argument 
was based. “Hiawatha” . . . is, obviously, . . . a Choral work. Of its merits I know 
nothing; nor is there any evidence or finding about that. 


While it can no doubt be assumed, granted the charitable nature of the arts 
generally, that a particular representative is prima facie an adequate one, it is 
perfectly conceivable that since evidence as to social benefit is receivable, evi- 
dence tending to show artistic inadequacy might well be tendered, and the 
situation, in the light of the possible variance of artistic standards, might well 
take on some of the difficulties experienced in Gilmour v. Coats, especially 
in regard to the work of contemporary artists. For instance, while it may be 
admitted that Igor Stravinsky and Bela Bartok are adequate composers, would 
the same necessarily hold true of Aaron Copeland or George Gershwin? 
Again, while James Joyce and Wiiliam Faulkner may be acceptable novelists, 
what of Ernest Hemingway or Samuel Beckett? Surely the winning of a 
Nobel Prize is not to be the test. And what of the claims of that embarrassing 
poor relation of established musical expression, Jazz? Although the problem 
may well seem impossible of solution, so long as the settlor’s intention is not 
to be conclusive it would seem to be the court’s duty to decide. It is sub- 
mitted that this can only be done in a way flexible enough to accommodate 
almost every author and artist who takes himself seriously, but even such an 
approach, it must be admitted, has its defects.’ In any event, it would be 
easy to hold that popular art (which can stand by itself financially in any 
event) has no claim to rank as a charitable objec:, unless perhaps the pro- 
posed trust be for a study of its anthropological significance. 


Before leaving this subject, one point in regard to modern art should 
be taken. The distinguished Spanish philosopher, the late Jose Ortega y Gasset, 
ha as stated of modern art that”® 


. the characteristic feature of the new art, is in my judgment, that it divides the public 
into . . . two classes . . . This implies that one group possesses an ergan of comprehension 
denied to the other — that there are two C:fferent varieties of the human species. The new 
art addresses itself not to everybody, as did romanticism, but to a specially gifted minority . . 
Through its mere presence, the art of the young compels the average citizen to realize that 
he is just this — the average citizen, a creature incapable of receiving the sacrament of art, 
blind and deaf to pure beauty. 





Assuming this to be true, it must be conceded that the bulk of mankind is en- 


titled properly to regard this art as not being in any way beneficial to them. 
I will return to this point, but in the present context it is sufficient to say in 


48Supra, footnote 11, at p. 650. 

49This is not submitted as a test, only as one possible empirical position. As a test it is 
obviously contradictory to the rule in the National Anti-Vivisection case—i.e. it would 
allow the motive or belief whether of the settler or of the body in question, if any, to 
govern. All that is meant is that if the courts insist on deciding categorically whether 
the purpose will inevitably be beneficial, the scope of charitable educational trusts will be 
reduced to the vanishing point. No one, least of all the courts, would appear to desire this. 

59Ortega y Gasset, The Dehumanization of Art, (Doubleday—1956), at p. 6. 
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this sphere at least enlightened opinion is to govern’' and modern art is un- 
likely to be discarded from the category of legal charity merely because the 
bulk of mankind will remain perpetually indifferent to it. To a lesser degree, 
this is true of all art worthy of the name. 

In Re Delius the fact that the trust was to promote the work. of one 
composer only was sought to be used to defeat its validity. Roxburgh J. dis- 
posed of this objection shortly, and, it is submitted, in admirable fashion:” 


The point which has been made — and it is one of interest and importance — is that first 
of all this trust is not a trust for the promotion of music in general but the music of a 
particular individual composer. That could not of itself vitiate the charitable nature of the 
trust, because, after all, aesthetic appreciation of music in a broad sense can only be derived 
from aesthetic appreciation of the works of a larger number of composers. It is the aggregate 
of the work of a larger number of composers which is the basis of the aesthetic appreciation, 
and, therefore, if it is charitable to promote music in general it must be charitable to 
promote the music of a particular composer, pre-supposing (as in this case I can assume) 
that the composer is one whose music is worth appreciating. 


From the above discussion it is clear that the motive of the settlor, save insofar 
as it defines the disposition, is immaterial. This necessarily follows from a 
rejection of the view in Re Foveaux.”* Accordingly, in the instant case, Rox- 
burgh J., was able to hold that the testatrix’ wish to enhance her husband’s 
reputation — a laudable although obviously not charitable aim—was of no 


4 
consequence. 


. this trust was created by the widow of Delius, and nobody would doubt that, amongst 
the many motives which actuated her, affection for her deceased husband was to be found 
But one must be careful to distinguish motive from purpose, because motive is not relevant in 
these cases except in so far as it is incorporated into the purpose. Considering the purposes 
it is possible to approach the purposes upon the hypothesis that their intention was . . . to 
enhance her husband’s reputation. This is, of course, rather subtle. It is a question which 
is the cart and which is the horse, because, of course, the more aesthetic appreciation of 


Delius’s music is achieved the more Delius’s reputation. will necessarily be enhanced . . . But, 
in my judgment, it is not fair to approach the problem from that point of view. I think 
that there is every reason to suppose that the testatrix took the view .. . that if the work 


of Delius was brought before the public in an efficient manner the aesthetic appreciation 
of the public would grow and, inherent in that growth, would be the enhancement of 
Delius’s reputation, which was in itself a desirable thing, and I for my part refuse to disen- 
tangle it... . What is quite clear to me is that these purposes would plainly be charitable 
if for the name ‘Delius’ the name ‘Beethoven’ were substituted and, in my judgment, they do 
not cease to be charitable because in this context the name is ‘Delius’ and not ‘Beethoven’. 
So long as this is so, it follows that even if the settlor’s motives were reprehen- 
sible in the extreme—for example, to weaken a nation’s power position by 
fostering the arts at the expense of technological skills, or, more likely, simply to 
thwart the expectations of relatives—the court could not but give effect to the 
disposition if it was convinced that the purpose was socially beneficent in the 
charitable sense. However, this is manifestly more satisfactory than allowing 
free play to human eccentricity, “of which the training of poodles to dance 
might be a mild example.””” 


A point stressed even more strongly in the recent cases on charitable trusts 
than the above element of benefit is the requirement that a charity have a 


1See supra, footnote 28, at p. 1120. It is most earnestly submitted that no other position 


would be tolerable. 
‘2Supra, footnote 1, at p. 553 
“Supra, footnote 23. 
'4Supra, footnote 1, at p. 553. 
55Per Russell J., supra, footnote 25, at p. 329. 


352 



























6 


sufficient public element.” While this is logically related to the question of 
benefit, I have found it more useful to discuss the two questions separately. 


The law would appear to require, except in the anomalous and possibl 
incorrect “poor relation”®’ cases under the first head of the established classific- 
ation, that a trust must constitute:”* 


. .. such a section of the community as to satisfy the test of public benefit. These words 
“section of the community” have no special sanctity, but they conveniently indicate first, that 
the possible . . . beneficiaries must not be numerically negligible, and, secondly, that the 
quality that distinguishes them from other members of the community, so that they form 
themselves a section of it, must be a quality which does not depend on their relationship 
to a particular individual. 


or, it has been held, to a particular employer.”” In the case of charities under 
the fourth head, it may be that an even more stringent public element is re- 
quired. This, at any rate, was the view taken by Viscount Simonds and by Lord 
Somervell in I.R.C. v. Baddeley et al.:°° 


. . a trust to be valid under this head would normally be for the public or all members 
of the public who needed the help or facilities which the trust was to provide. 


As to the narrower test, there can be no doubt that a trust such as the instant 
one is sufficiently “public” in nature, but insofar as such a trust is sought to 
be justified as coming under the fourth head there may be somewhat more 
difficulty, especially in light of the remarks made earlier in connection with 
modern art. ‘But all the public who wish to make use of the facilities provided 
may do so to some extent, or at any rate, the postulated benefit would extend 
to them. On this basis, there seems no reason why even the more stringent 
test of publicity should be satisfied. 


Before leaving Re Delius, I feel it should be examined in relation to two other 
developments in the law of charities. The first of these springs from the long 
established rule that not all objects of public benefit are charitable.” Charities 
only are saved from failing for uncertainty by virtue of the intervention of the 
Attorney-General and of court directed schemes. This is related to the second 
of the two requirements of charitable trusts set out by Russell J., in Re Hum- 
meltenberg and quoted earlier. Any gift, then, which might not be devoted 
exclusively to charity is, unless severable, subject to failure for uncertainty. 
In regard to the fine arts, it would appear that a gift “to foster artistic 


9963 


pursuits””* is not charitable, since part might “be expended in a way that 


56Among cases considering the point, the following is a tis: ov: iuc more notable ones: 
Re Compton, [1946] 1 All E.R. 117, Williams’ Trustee v. I.R.C. [1947] A.C. 447, 
Gilmour v. Coats, [1949] A.C. 426, In Re Cox, supra, footnote 6. I.R.C. v. Baddeley et al., 
{1955} A.C. 572, Oppenheim v. Tobacco Securities Trust Company, Ltd., [1951] A.C. 
297. 

57On these judgment was expressly reserved by Lord Simonds in the Oppenheim case, supra, 
footnote 56, and by the Privy Council in Re Cox, supra, footnote 6. 

580 ppenheim v. Tobacco Securities Coy. Ltd., supra, footnote 56, at p. 306. 

58] bid.; see alsa Re Cox, supra, footnote 56. 

60Supra, footnote 56, at p. 615, per Lord Somervell. 

61For the most consistent and lucid expianation of this point, see the judgments of Lord 
Simonds in any of the House of Lords decisions referred to in footnote 56. See also 
Morice v. Bishop of Durham, (1805) 10 Ves. 522, 32 E.R. 947, Re Macduff, supra, 
footnote 6, and Chichester Diocesan Fund v. Simpson [1944] A.C. 341. 

62Supra, footnote 25. 

83See Re Ogden, supra, footnote 9. 











nobody would consider charitable; for instance, in merely providing perhaps 
for one or two individuals paints and paint brushes, or a grand piano which they 
could play in their drawing-room.” But a trust cannot be made charitable 
by narrowing the scope of its object,” from a country, say, to a parish, or, it 
would follow, from an art to an artist. So it would appear that a trust simply 
to foster the work of Delius, or of anyone else, might, if incautiously expressed, 
fail similarly. It is true that in some cases a limitation to charitable purposes 
will be implied, but these are so few and so uncertain as to offer little cause for 
encouragement.” Careful draftsmanship would thus seem to be essential. 
In concluding my remarks on this point, it should be noted that insofar as 
the second of Russell J.’s requirements, quoted above, has application beyond 
the problem discussed here, it is submitted that if a court is prepared to say 
whether a trust “to form .. . a union of human beings who desire to further 
the life of the soul . . . on a basis of true knowledge of the spiritual world”®’ 
was being carried out, it could without difficulty say whether the trusts in the 
instant case or in any conceivable related case were being properly executed. 


One further’ development in the law of charity which is of interest is the 
holding that any body having for its primary object a change in the law, 
by whatever means, is to be regarded as political in nature.and not charitable.” 
Such trusts are said vo be invalid: *° 

. not because they are illegal, for everyone is at liberty to advocate or promote by any 
lawful means a change in the law, but because the court has no means of judging whether 

a proposed change in the law will or will not be for the public benefit, and therefore 

cannot say that a gift to secure the change is a charitable gift. 

“The law could not stultify itself by holding that it was for the public benefit 
that the law itself should be changed .”"” This principle apparently holds true 
whether or not the purposes in question could be effectuated otherwise than by 
legislation. This is not the position in America, where only trusts for purposes 
purely political in the popular sense are disqualified from being charitable,” 
nor was it the position taken in the dissenting judgment in the National Anti- 
Vivisection case.’ However, the rule seems to be firmly established in Anglo- 
Canadian law.** Vain regrets apart, the greatest danger in this rule is the 
possibility of its extension, an example of which may be found in Re Shaw, 
where the late playwright’s visionary scheme was equated with a trust for 
political purposes even though it neither expressed a desire for the attainment of, 





64Supra, footnote 11, per Lord Greene M.R., at p. 654. 

65See the judgment of Lord Simonds in the Oppenheim case, supra, footnote 56. 

66They are discussed by Lord Simonds in the Oppenheim case, ibid. 

67In Re Price, Midland Bank Executor and Trustee v. Harwood, {1943} 4 Ch. 422—a gift 
to the Anthroposophical Society. 

68This was the position taken in the National Anti-Vivisection case, supra, footnote 28, by the 
majority of the House of Lords. 

69Per Lord Parker in Bowen v. Secular Society Ltd. [1917] A.C. 406, at p. 492. 

70Thyssen on Charitable bequests, quoted by Lord Parker, ibid. 

71Restatement, Trusts, s. 374, p. 1159. 

72Supra, footnote 28, per Lord Porter at pp. 1123-24. 


*3In England the Anti-Vivisection case is of course conclusive. For a Canadian case following 
the position taken by the House of Lords, see Re Patriotic Acre Fund, [1951] 2 D.LR. 
624, in the Sask. C.A 


354 



















































nor needed the passage of legislation for its effectuation."* If this principle 
is to be extended so that any purpose envisaging a change in morals, religion, 
or caligraphy is to be denied charitable statutes, then presumably it would 
extend also to a trust envisaging a change in artistic standards which, it is 
submitted, would be undesirable in the extreme. Difficult as it may be to decide 
on the merits of a proposed change, especially when the court can act only on 
proof, the shibboleths attaching to changes in the law have less application to 
other social changes, and a consistent refusal to accord charitable status 
to projects advocating such changes would not only drastically limit the number 
of charitable trusts but also encourage undue social rigidity. In connection 
particularly with the category of education, it would surely be preferable that 
all schemes rational and serious in nature be held legally charitable. It is en- 
couraging to note that this was in effect the position taken in Re Shaw’s Will 
Trusts.”* 

Almost without exception, recent developments discussed have tended to 
decrease the scope of legal charity. It now remains only to attempt to under- 
stand why this should be so. No such attempt, it is suggested, is possible with- 
out reference to the favoured legal position enjoyed by charities. Not only 
do they not require beneficiaries to enforce them, but they are by and large saved 
from failure due to uncertainty and to violation of the rule against perpetuities 
(in the sense of indefinite duration, not of remote vesting). But their greatest 
asset lies in their general exemption from taxation, and it has been suggested that 
judicial unwillingness to see too many schemes of doubtful social utility being 
in effect subsidized at public expense has led to many of the recent develop- 
ments.'” One learned writer has suggested that a dichotomy of charities into 
a tax exempt category and a non-exempt category, with the former class being 
reserved by statute for a very few purposes of undoubted social value, would 
permit the resolution of many of the inconsistencies in the modern law." 
He argues that any object sufficiently public in scope and not socially harmful 
could then be accorded the status of charity from all points of view save that 
of taxation. The consequent validation of many trusts not positively irrational 
in object would, it is submitted, be very definitely in the public interest, as “one 
of the great advantages resulting from charitable trusts is in the fact that they 
permit experimental tests of ideas which have not been generally accepted.” 
This dichotomy, it is true, could only be achieved by legislation, but it is 
submitted that such legislation would be preferable to the present state of 
affairs. It is contended that in forcing themselves to ask whether a given 
purpose is, as a matter of proof, in the interests of the community, the courts 
have undertaken a task the implications of which are too imposing to be 
settled “as a matter of fact” in any courtroom. Further, it is submitted that 
the recent extension of the rule in regard to political purposes may prove ex- 
tremely unfortunate, serving only a stultify the law and to bring it into dis- 





‘4Supra, footnote 38. 

‘SSupra, footnote 35, at p. 168. 

76Cross, Some Recent Developments in the Law of Charity (1956) 72 L.Q.R. 187. 
‘7 bid, 

78Restatement, supra, footnote 71, at p. 1160. 
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cepute. Other problems, as indicated, do not present so much difficulty, but 
serve at least to indicate the uncertainty and complexity of the law in this area. 
It is significant that the superficially simple case of Re Delius could force 
attention on this uncertainty and complexity and that it could, while reaching 
an eminently satisfactory conclusion, still illustrate so well the generally 
unsatisfactory nature of the law of charity. 











MARRIAGE AND DIVORCE — NULLITY — CONFLICT OF LAWS 
— EFFECT OF STATUTE FORBIDDING MARRIAGE WITHIN 
TIME ALLOWED FOR APPEAL FROM DIVORCE DECREE 


Frep Hocracnxa, Third Year Law 


In 1867 the legislature of British Columbia passed an ordinance adopting 
for the colony the iaws of England as of Nov. 19, 1858 “so far as they were not 
from local circumstances inapplicable”. The laws so taken included The 
Divorce and Matrimonial Causes Act cf 1857.° Having been in force in the 
province for nearly a century one would hardly expect the applicability of any 
portion of the Act to remain open to serious doubt. Yet such doubt formed 
one of the major issues in the recent case of Hellens v. Densmore.’ 

The facts of the case are brief. The appeliant, being divorced by a British 
Columbia court, raarried the respondent in Alberta within the two month period 
in which a British Columbia statute purporred to forbid such marriages. This 
time period was the time allowed for appeal. The appellant at the time of the 
marriage had acquired a domicile in Alberta where the respondent was aiso 
domiciled. Some five years later, the appellant brought action in a British 
Columbia court asking for a declaration of nullity with zespect to this second 
marriage. 

The Supreme Court of Canada, in a 4-3 judgment, held that although 
the British Columbia provision was ultra vires, s. 57 of The English Divorce 
and Matrimonial Causes Act containing analogous provisions applied to British 
Columbia, that this saade the divorced parties subject ro a residual incapacity 
to remarry, that Alberta was bound to recugnize this incapacity, ard thai, in 
the result, as one party was incapable of marrying according to the laws of the 
domicile, ie. Alberta, the marriage was therefore void. The dissenting Judges 
held s. 57 to be inapplicable to British Columbia and thus could find no 
impediment to the marriage. While the resuit in this case seems to be pertectly 
sound, the reasoning of the Court is open co serious criticism. 

To begin with, s. 57 of the English Act provided that divorced parties 
could remarry after but not before “the time hereby limited for appeal”. The 
time se referred to was a three month period provided by s. 56 of the Act 
which allowed appeals from the English court hearing divorce petitions to the 
House of Lords. The composition and name of the English court was difference 
from any existing in British Columbia in 1867, and the appeal provision was 
similarly inapt to application in the colony. Such apparent difficulties in 
applying the Act to British Columbia, however, have long since been heid to 
constitute no bar to a general application of its substantive provisions. Thus in 
W atis v. Watts’ the Privy Council held that the Act did give the British 
Coluinbia court jurisdiction te hear divorce petitions. 

But these were not the only difficulties with regard to s. 57. The in- 


1English Law Ordinance (1867) Ordinances of British Columbia, 30 Vict., no. 7 (re- 
published as no. 70, Compiled Laws cf British Columbia, 1871). 

2The Divorce and Matrimonial Causes Act (1857), 20 and 21 Vict., c. 85. 

3Hellens v. Densmore [1957] S.C.R. 768. 

4Waitts v. Watts {1908} A.C. 573. 








capacity to marry provided here was directly related to a right of appeal; and it 
was to be effective only so long as the right to appeal subsisted, there being 
machinery capable of giving effect to such right. In 1867 British Columbia 
had no Court of Appeal. When created, the provincial Court of Appeal there- 
fore held that it had no jurisdiction to hear divorce appeals as such jurisdiction 
could only be given by the Dominion Parliament in exercise of its powers over 
“marriage and divorce”.” This question in itself is purely academic now for 
Dominion and Provincial legislation in 1937-38 put the question beyond dis- 
pute. But its determination is important in deciding whether or not s. 57 was 
applicable to British Columbia. For if there was no machinery for exercising 
a right of appeal until 1885 and no right of appeal in existence until 1937, then 
it is difficult to see how any substantive rule depending for its efficacy 
and meaning upon the existence of such machinery and such right can never- 
theless be applicable. It is surely carrying the doctrine of “dormancy” to 
dangerous extremes to say that the rule, that there is an incapacity during the 
time limited for appeal, is in force in any way whatever, if in fact no right 
to appeal and no way of exercising such right exists. 


Yet this is precisely the reasoning used by the Supreme Court and by 
Sidney Smith J.A. in the Court of Appeal.” The latter indicated a dislike of the 
Scott v. Scott rule but proceeded to give judgment on the assumption that it was 
valid. Cartwright J., speaking for three Judges of the majority in the Supreme 
Court, summed up his opinion as follows: 


“|. . S. 57 of the Imperial Act continues to operate in British Columbia mutatis mutandis, 
that the incapacity to marry, until the time for appealing from a decree dissolving a marriage 
has expired . . . forms part of the substantive law of marriage and divorce in British 
Columbia which, while dormant so long as there was no right of appeal, became effective 


ig 


immediately upon that right coming into existence.” 


The Chief Justice similarly thought a decision on Scott v. Scott was unnecessary. 
Locke J. and Abbott J. were more consistent in this respect and finding that 
there was nothing to impugn that decision went on to hold s. 57 inapplicable. 
The only criticism of this aspect of their judgment is their apparent failure to 
seriously consider the propriety of the Scott v. Scott rule. Rand J., who gave 
the only other judgment of the majority, thought a right of appeal could have 
been given by the province though for purposes of this case it was unnecessary 
to decide what legislature gave this right. 

As it was open to the Supreme Court to overrule Scott v. Scott, it is sub- 
mitted that their conclusion would have been much more logical had they done 
so. While the factors relating to the provision of divorce appeals in British 
Columbia are different from those in the other prairie provinces in that when the 
English law was introduced in these other provinces they already had a Court 
ot Appeal (a point overlooked in Bilsland v. Bilsland” where the Manitoba 
Court of Appeal refused to follow Scott v. Scott), it seems clear that the right 
to judicial divorce created by the English Act of 1857 was not bereft of a 


5Scott v. Scott (1891) 4 B.C.R. 316. 

®Sub nom.Densmore v. Densmore (1956) 19 W.W.R. 252 at 254 et seq. 
*Hellens v. Densmore, op. cit., pp.778-9. 

SBilsland v. Bilsland [1922] 1 W.W.R. 718. 
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right of appeal. If, therefore, a right of appeal is inherent in the English Act, 
then it was introduced into British Columbia in 1867. This being done, it was 
competent for the province under its powers over administration of justice and 
procedure to set up machinery by which such a right could be exercised. 
As the right to appeal existed, then the incapacity provision of s. 57 which at- 
tached to such right was also in force though both were dormant, awaiting 
judicial machinery for their effective application. 


On this view, the finding that s. 57 of the English Act applies to British 
Columbia is sound. The Supreme Court, however, should have clarified the 
precise method of its application. Specifically, s.57 provided for a three month 
time limit for appeal commencing from the date of judgment. The British 
Columbia statute changed this to two months from the date of entry of the 
judgment. On the above reasoning, this seems to be intra vires though it is 
not without doubts. But s. 57 dealt with only one appeal. How, then, is it to 
apply to appeals to the Supreme Court of Canada? These ate matters 
touching every divorce decree given in British Columbia and should have evoked 
elucidating comment from the Supreme Court. 

Having decided that s. 57 applied to create an incapacity to marry during 
the time allowed for appealing, the court was then faced with the problem of 
deciding what effect to give to this incapacity when, during its subsistence, one 
party becomes domiciled in another jurisdiction — another province of Canada 
in the case here. This question had received the attention of other courts, and 
the most authoritative decision on it was that of the Australian High Court 
in Miller v. Teal.’ The approach of the Supreme Court of Canada to this 
issue was the traditional one, and—it might be added—a rather unimaginative 
and unsatisfactory one. The traditional approach was to attempt to arrive at 
a solution by stating the problem in a certain way. Thus, it was said, there 
were two possible views of a divorce decree with a concomitant incapacity to 
remarry: (1) That the decree, while restoring the single status, was conditional 
until the time limited for appealing had expired and consequently there was 
a residual incapacity to remarry which was a continuation of the incapacity that 
existed during the marriage; (2) That the decree dissolved the marriage for all 
purposes and the incapacity arose from a provision in the statute which was 
separate and distinct from the decree itself. The ease of deciding whether or 
not the incapacity should be given extra-territorial effect when the problem 
is so treated is obvious, for if the first view is adopted, then such effect follows 
automatically because under that view incapacity involved in the first marriage 
has not yet been removed. The second view, on the other hand, gives no 
such simple result but merely puts the question into sharper relief. 


Unfortunately both the Supreme Court of Canada and the High Court of 
Australia adopt the first view without giving anything like a satisfactory rea- 
son for so doing. There is, of course, nothing wrong with saying the incapacity 
is residual and hence entitled to extra-territorial recognition if this is stated as a 
conclusion after a thorough consideration of the problem. But to say the in- 
capacity is entitled to extra-territorial recognition because it is “residual incapa- 


®Miller v. Teale (1954) 92 C.L.R. 406. 
359 














city” is to confuse a conclusion of law with the reasons for it. This approach 
would be perfectly legitimate if the divorce decree were an organic or physical 
thing, but even then some scrutiny would be essential. But divorce is an 
intangible thing. It ends certain rights and duties and substitutes others. The 
question, therefore, should not be whether an incapacity following a divorce 
is residual or not, but rather what effect should a court give to the peculiar 
facts arising out of a divorce decree that is subject to reversal by appeal, the 
court being bound to recognize such reversal if it should occur. This is the 
real problem facing the court. It would be present even if the foreign law con- 
tained no statutory impediment to remarriage and even if the problem arose 
wholly within the jurisdiction of the court of the forum were there no such 
statutory incapacity in such jurisdiction. This is really the question posed by 
the foregoing second view of a divorce decree, though courts have generally 
failed to recognize this and have assumed that under the second view the in- 
capacity was a mere in personam statutory limitation on the party which was 
entitled to no extra-territorial recognition. 

Stated in this way it is clear that the problem is not susceptible of an auto- 
matic solution. That is because this is a statement of a problem—a question, 
while the first view is largely a conclusion or an answer to the question. It is 
equally clear that the problem should have been canvassed by the dissenting 
Judges of the Supreme Court, for it arose with nearly equal force even after 
their conclusion that there was no statutory bar. The reason for this is that 
the situation created by the decree was really novel and had never been subjected 
to adjudication. The alternatives involved in these circumstances were con- 
cisely stated by Davey J.A. in the Court of Appeal where he said: 

“It is a matter of policy affecting remarriage of the former spouses whether it is better to 

forbid marriage of the divorced persons before the time for appeal has expired on the pain of 

invalidity . . . in order to prevent innocent persons being inveigled into a possible false 

marriage; or, on the other hand, whether it is better to uphold such marriages if the decree 

be not reversed.”’1° 
That the conclusion to the question raised in this manner would coincide with 
that given under the “residual incapacity” doctrine on the facts here is hardly 
open to doubt, having in mind the past policy of the courts in relation to the 
family and also the policy of the legislature as manifested in these statutory 
prohibitions. Kitto J., in fact, so held in Miller v. Teale.'’ It should also be 
noted that these suggestions, as to what the proper considerations in arriving at 
the decision in this case should have been, are in no way at variance with stare 
decisis, for here a situation arose requiring a creative approach by the common 
law in order to set up a rule, there being none in existence to cover the facts. 

But however arrived at, the decision has been made. The question now arises, 
co what extent does it affect private international law? Here again the limita- 
tions of the “residual incapacity” doctrine are evident. By speaking the 
language of this doctrine the court may very well overlook the facts which 
gave rise to it. Thus it may be extended to cover recognition of ail foreign 
incapacities arising on divorce which are not “penal” or “exemplary”. To the 


10Densmore v. Densmore, op. cit., p. 265. 
11Miller v. Teal, op. cit., p. 419 et seq. 












extent that the court may construe such incapacities unrelated to appeals as not 
being “penal”, etc., by applying the “residual incapacity” doctrine it may give 
recognition to foreign imposed incapacities for which there is no good reason to 
give recognition. That this is not just a remote possibility is indicated by the 
fact that the Australian Court (the majority) cited with approval a case’’ where 
the doctrine was applied to recognize an incapacity to marry extending for two 
years after the decree—thus out of all proportion to the time limited for ap- 
peal. It is to be remembered that three Judges of the majority in the Supreme 
Court of Canada cited Miller v. Teale as a correct decision without any 
reservations. 


It is submitted that the rule for such recognition, however, must be restricted 
to the facts of both Hellens v. Densmore and Miller v. Teale, i.e. to recognition 
of incapacities running concurrently with a right of appeal only. Besides 
the facts and some statements in these two cases supporting this view, it is 
also buttressed by the Privy Council judgment in Marsh v. Marsh** which 
held that a decree absolute dissolves the marriage for all purposes notwith- 
standing the inability to remarry during the period for appeal. That a 
right to remarry arises upon a dissolution of marriage even without an express 
grant is obvious from a reading of any modern Parliamentary Divorce which 
never grants a right to remarry to the guilty party, yet such right has never 
been questioned. 

A few final points in the case warrant attention. Firstly, Rand J. did not 
subscribe to the “residual incapacity” doctrine of Miller v. Teale. His reasons 
are none the less dubious, however. He states that the incapacity imposed by the 
pre-confederation legislature is of the same force and effect as if passed by the 
Dominion Parliament for only the Dominion can pass such legislation now. It 
is therefore binding on all provinces and must be recognized by all Canadian 
courts. This reasoning is fallacious. For example, if by pre-confederation 
law British Columbia had a rule absolutely prohibiting marriage of parties there 
domiciled under the age of eighteen, there is no doubt whatever that such in- 
capacity would not apply to a person originally domiciled in British Columbia 
after he has changed his domicile to Alberta. Yet on the above reasoning, 
such an incapacity would follow the person to Alberta. The reasoning appears 
to be an attempt to break down the boundaries of the provinces for some pur- 
poses relating to domicile that is either unjustified or insufficiently explained 
by the learned Justice. 


Secondly, the majority of the Court of Appeal manifested an unusually 
insular attitude in their refusal to consider what the law of Alberta was relating 
to recognition of foreign incapacities to marry. In the absence of a particular 
statute binding on Alberta only, it was clear that the Alberta common law 
conflicts rule would be the same as that of British Columbia. Both would be 
bound by any ruling of the Supreme Court of Canada which in turn would 
follow any existing English precedent. Furthermore, there is a rule well known 
to the courts that, in the absence of evidence, foreign law may be assumed to 





12Boettcher v. Boettcher [1949] W. N. 83. 
13M arsh v. Marsh [1945] A. C. 271. 
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be the same as domestic law. The majority of the Court of Appeal completely 
disregarded this rule. 

Finally, Sidney Smith J.A. was prepared to hold the marriage void even if 
the law of the parties’ respective domiciles fully permitted such marriage. His 
reason was that as the incapacity was imposed by the forum, marriage in 
violation of it should be regarded as void (with emphasis on “illegal”) by a 
court of the forum. This is a sad example of uninhibited provincial pride 
taking precedence over established rules of law. It was contrary to English 
authority (eg. In re Paine'*) and was quite properly disregarded in the Supreme 
Court of Canada where the law of the domicile of the parties was applied 
instead. On the question whether the matrimonial domicile or the dual domicile 
rule respecting capacity to marry is the correct one, this case is of slight 
authority—both rules being satisfied by the facts. The dual domicile rule was 
in fact applied but it was not expressly referred to by that name. 


2 Poine [1940] Ch. 46. 
























CRIMINAL LAW — OBSCENITY — TEST TO BE USED IN 
DETERMINING — RELEVANCE OF EXPERT OPINION 


Lgonarp H. Leicn, Third Year Law 
Introduction 


The secent case of Regina v. American News’ once more gives opportunity 
for a commentator to say a few words about one of the most vexed areas of 
the Criminal law, the censorship of obscene literature. In the American News 
case, the accused firm was convicted before a County Court of the offence of 
having in its possession for the purpose of distribution, obscene written matter 
consisting of 117 copies of a book entitled Episode by Peter Denzer, contrary 
to section 150(1) (a) of the Criminal Code.” The accused firm appealed from 
conviction and the appeal was dismissed. The actual decision may be put on 
the footing that a conviction at trial will not be reversed unless there was mis- 
direction, or unless the evidence was clearly insufficient to support the findings.” 
However, by way of dictum at least, the Court of Appeal for Ontario laid 
down several sweeping propositions of law which deserve the closest examination. 


The Test 


The test for obscenity adopted by the court is that of Cockburn L.C.J. in 
R. v. Hicklin:* 


Whether the tendency of the matter charged as obscene is to deprave and corrupt those 

whose minds are open to such immoral influences and into whose hands a publication of 

this sort may fall. 
The essence of the Hicklin test is stated to be the tendency to deprave and 
corrupt. It is in this area that most of the uncertainty in the law exists, for 
the Court is faced with a double hurdle: what is a tendency to depravity and 
corruption, and whom must it affect? The Court in the present case held that 
depravity and corruption may be the suggestion of impure and libidinous 
thoughts, or the influencing of some persons to commit impure acts, or the 
tendency to imperil the prevailing standards of public morals. These criteria 
for determining whether a tendency to deprave and corrupt exists are difficult 
of application for they are, as perhaps they must be, both difficult and vague. 
In the era of modern psychology, a person would indeed be foolhardy who 
would venture an opinion whether a thought be impure or not. Indeed, this is 
quite likely to be a purely subjective reaction dependant upon the moral atmos- 
phere in which the reader happens to have been steeped. St. John-Stevas in 
Obscenity and the Law suggests that such thoughts must be of an impure or 
lecherous nature, not merely sexual.” American courts would appear to lay 





1R. vy. American News (1957) 118 C.C.C. 152. 

“Criminal Code section 150(1) (a) provides: “ Every one commits an offence who (a) makes, 
prints, publishes, distributes, circulates, or has in his possession for the purpose of publica- 
ation, distribution or circulation any obscene written matter, picture, model, phonograph 
record or other thing whatsoever. . . . 

3per Laidlaw and MacKay JJ.A at p. 171. 

4(1868) L.R. 3 Q.B. 360. 

5N. St. John-Stevas: Obscenity and the Law, Martin Secker and Warburg, London 1956, 
at p. 126. 
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more stress on a tendency to commit impure acts,’ though it is far from clear 
how this approach would be any more helpful than the first, more particularly 
when with legislation such as ours which is in the nature of a prior restraint, little 
factual evidence of such a tendency is likely to be forthcoming.’ A tendency 
to impair the prevailing standards of public morals is quite as vague as the 
other criteria. It is far from easy to ascertain the state of public morals at 
any one time, but an even greater difficulty is that a book, said to be obscene, 
may be an attempt to portray with some accuracy, the prevailing standards of 
public morals. It is not suggested that the judiciary in attempting to employ 
the tests relied on in the present case is wrong, or that there is a panacea 
available which will infallibly tell the Court whether a book be obscene or not, 
but rather that in branding a book as obscene, the Court should realize that 
its decision will inevitably depend largely on subjective factors, and that, there- 
fore, the greatest caution should be exercised in reaching a decision.” 
On the question of whom the tendency to deprave or corrupt must affect, 
a very wide divergence of judicial opinion may be found. Both Cockburn 
L. C. J. in Hicklin, and the Court of Appeal in the present case, were of the 
opinion that the tendency to deprave and corrupt referred to any person 
likely to be exposed to the book in question and that the test of obscenity was 
designed to protect the youth of the nation and other persons more suscept- 
ible to influence by such literature than the normal man or woman. This 
approach to the problem has aroused bitter critisism, ranging from reasoned 
argument to invective. Thus Professor Laskin has stated of the Hicklin defini- 
tion:” | 
It ‘is so wide and loose that almost any writing with a sexual content which excites the 
animosity of a knave or upsets the susceptibilities of a fool can be brought within its bounds, 
No doubt society must protect the child, but surely we must not censor books 
down to the consistency of pablum to do so. Almost all persons are in agree- 
ment that smut ought to be suppressed, but an honest book, though it be a bit 
strong, is surely in a different category.” We now have provisions aimed at 
the “crime comic”."* Surely, with these, we can afford to be rather less 
solicitous of the welfare of the adolescent and pay greater heed to the more 
mature segment of society. It is, I submit, somewhat improbable to assume that 
a normal child will spend hours looking through a book, particularly one written 
with a serious purpose, in the distant hope of finding an aphrodisiac passage.” 
SStevas, op. dit. at p. 127. 
Legislation invoking prior restraint is forbidden in the United States, so that presumably 
factual evidence of such a tendency could be forthcoming. 41 Minn. L. Rey. 122. 
8See 38 Minn, L. Rev. 295 et. seq, for a discussion of the reasons underlying many decisions on 
obscene libel. 
822 Can. Bar. Rev. 553-5; See also 38 Minn. L. Rev. 295 et. seq.; 52 Harv. L. Rev. 40-76 
“By the obscenity test as at present, the most intelligent and cultured member of the 
community would be reduced to the same plane as their most mentally immature and lewd 
members. No matter how high a man’s head it would always be placed on the same 
level as another’s feet.”; 34 Cornell L.Q. 442; 32 Can. Bar. Rev. 1010. 
OStevas, op. cit. introduction at p. xv by Sir A. P. Herbert. 
13Criminal Code, section 150(1) (b). 
12See 34 Cornell L. Q. 442, a case note noting Re Worthington, 30 N.Y. Supp. 361 (1894) 
which upheld the sale of the Arabian Nights, Fielding’s Tom Jones, Ovid’s Art of Love, 


and Boccaccio’s Decameron on the grounds that the class of people in need of statutory pro- 
tection would be unlikely to buy or appreciate such works. 
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Such an assumption ought not to be allowed to interfere with the free and 
unimpeded dissemination of serious literature. 


Attempts to restrict the meaning of the phrase “tendency to deprave and cor- 
rupt” to the mature and normal element of society have been made in recent 
years. The way was pointed by the famous Ulysses decision some years ago."* 
The tendency to deprave and corrupt must, held Judge Woolsey:™* 

be tested by che Court’s opinion as to its effect on a person with average sex instincts—what 

the French wouid call [homme moyen sensueli—who plays in this branch of legal inquiry, 

the same role of hypotheticai reagent as does the ‘reasorable man’ in the law of torts. 

Judge Woolsey recognised a danger in this rest—that the reagent might be made 
subservient to the beliefs of the trier of fact. It is submitted that the danger 
is rather increased where there is no reagent at all. In the result, the learned 
judge held that while Ulysses might be an emetic, it was not an aphrodisiac, 
and so admitted it into the United States. Judge Woolsey’s approach has 
since found wide acceptance in the United States, but has rarely been followed 
in other common law countries. 


The direction to the jury given by Stable J. in R. v. Martin Secker and W"- 
burg, however, deserves some comment.'” Jn that case, Stabic J., in addressins 
the jury, einployed the Hicklin test, but substantialiy agreed with Judge 
Woolsey that literary standards are not to be judged by the suitability of 2 
work for the adolescent. Stable J. anert out quite clearly that many of cur 
greatest classics would be wholly unsuitable for reading by the adolescent. A 
mass of literature, said his Lordship,"* 


great literature, from many angles is wheily unsuitable for reading by the adolescent, Lut 
that does not mean rhat the publisher is guilty of 2 ciiminal offence for making those w:{cs 
available to the general public. 

St. Joha-Stevas notes that this di-cction wac thought to be, by literary circles, a 
< s ? 

37 1 a . 

Unfortunately, Stable J's 

decision h. : b-en more often Cissented from da followed, and in the American 

News case was ees: ively cliscountenenced. relance being placed upon a decisior 
Tv ‘ 1 "ee 18 

ot Lord Goddard C.J. upholding the waditienal viewpoint.’” The court in the 

present cese did concede that whether a wirsa acts as an aphrodisiac or not js co 


cr . ‘- 
declaration 5 inden mcence fr om the prudish 


¢ ¢ " 
be jus y modern standaras ouc uniortun nately, the amour.t of wori ‘ly 
wisdcin tc be imputed even to tie cuter stu oolgicl appears ininimal. (on 
the wools, the judicial apprcach to diz Hicklin iuie, as well as the cule itse!f, 


Pico. "Stitt a: . 


Tf a book ke fou? rhscene, che only defence to a charge under section 
150(1)} (2) is chat the ts constituting the chesved offence served che public 





LU mted Stator > One Book entitied Ulysses... Lod. tric] aud Appeal decis’ons are given in 
he Bodliew . cco echiser., 7°77 em 1952, 

14Bodley Head uwlition at p. 753 

152. v. Martin Secker and Warburg, 119541 WLR. i138. 

Cited in Stevas op. cit. at p. 114. 

17Stevas op. cit. at p. 116. 


18R, y. Reiter, [1954] 2 OB. 16. 











good. Whether the public good was served or not is a question of law for the 
judge to decide."” Like the definition of obscenity, the definition of public 
good has been left to the common law. The accepted test is; that which is” 
necessary or advantageous to religion or morality, to the administration of justice, the 
pursuit of science, literature or art, or other objects of general interest. 
In the American News case, Laidlaw and MacKay JJ.A. stated that they had 
the greatest difficulty in applying the statutory defence to a charge of posses- 
sion of a book for the purposes of distribution.”* This is readily understandable 
for the test, while in itself apparently clear and susceptible under different cir- 
cumstances, of application, is not responsive in terms to the accepted Hicklin 
definition of obscenity. That being so, it is not an effective defence to a 
charge under section 150(1) (a), thus burdening the law of obscene libel in 
Canada with a latent ambiguity. - The definition of obscenity speaks of the 
tendency of the matter charged, while section 150(3) speaks of the public 
good actually being served. If, under section 150(1) (a), the material be 
seized before distribution, there is no foundation for the defence. The matter 
may tend to serve the public good, just as it may tend to deprave and corrupt, 
but in neither case could it actually do either. Thus if section 150(1) (a) 
be used as a prior restraint and the sections are interpreted literally, the 
defence of public good is rendered nugatory. The Court of Appeal attempted 
to resolve this difficulty by interpreting section 150(3) in such a manner as to 
render the defence one of whether a book charged as obscene might serve the 
public good. 

The Court of Appeal then characterized the defence of public good as being 
essentially one of opinion, and, since it is made a question of law, one for 
the Court to decide, Evidence of opinion was offered by the appellant to 
show that the book in question was not obscene, and that it had very definite 
literary merit. This evidence, given by several Canadian authors and critics 
of the very highest repute, was rejected; the Court holding that the evidence 
was mere opinion on a matter of opinion, and hence inadmissable. There can, 
I submit, be little doubt that this view is correct in so far as the evidence was 
tendered to disprove a tendency to deprave and corrupt. A tendency to deprave 
and corrupt is a matter upon which a judge may well be expected to have as 
valid an opinion as the most highly qualified artist. In practice, opinion 
evidence is excluded on the ground that the trier of fact is as competent to 
draw an inference from a fact as the witness. The expert witness, however, 
may on certain matters give evidence of opinion, for he is more qualified to do 
so than the trier of fact, and this advantage outweighs the disadvantage of 
possible bias.** While this consideration may bear no weight when the Court 
is considering whether the matter charged has a tendency to deprave and 

19Criminal Code, section 150(3) which provides: “No person shail be convicted of an offence 

under this section if he establishes that the public good was served by the acts that are 
alleged to constitute the offence and that the acts alleged did not extend beyond what 
served the public good.” 

20Instant case at p. 116 citing Stephen’s Digest of the Criminal Law. 

2lInstant case at p. 171. 


22See Cowen and Carter; Essays on the Law of Evidence (1956) at p. 162 et. seq., calling 
for a general relaxation in theory as well as practice of the opinion rule. 
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orrupt, I submit that the situation is otherwise when the Court is con- 
sidering the defence of public good. Public good as a defence clearly embraces 
work which advances the pursuit of science, literature or art. It is my 
submission that in this field the judge as a trier of fact is in an unfavourable 
position vis - d - vis a qualified expert when determining whether a given 
work might advance the pursuit of science, literature or art. Why, then, 
ought the courts to refuse to mange such a person as an expert witness and 
eruse to draw what help they can from his knowledge? The judiciary, in 
yeneral,”* are not expected to be, and I submit are not, experts in the field 
of art appreciation, and unless they are very well versed in the field, cannot 

tm any really sound opinion whether a work might tend to serve the public 
good. It is true that the statements of literary figures are opinion evidence 
and hepag faulty, but their opinions are, it is submitted, more likely to help 
than to hinder the judge who must, in the final analysis, decide. It is 
therefore submitted that such evidence of opinion should be made a matter of 
expert testimony and admitted as an exception to the opinion rule. 
Conclusion 

Regina v. American News is a valuable case, showing plainly the difficulties 
attendant on application of the present law of obscene libel in Canada. The 

present law of obscene libel is as much an anomaly here as it is in England.”* 
It is susceptible of great abuse and could possibly do harm to author. publisher 
and distributor alike.*’ Rather than amend the present Criminal Code pro- 
visions piecemeal, it would, in my submission, be far more efficacious to repeal 
the entire law of obscene libel as it now stands and to insert entirely new 
provisions in the Criminal Code. When the present Code was enacted, 
Parliament had little indication as to how an improvement could be made. Now, 
however, a draft of the proposed British Obscene Publications Biil** together 
with Mr. St. John-Stevas’ valuable monograph have become availabie. If the 
Courts cannot revise the existing law, then a more appropriate time than the 
present for Parliament to act could scarcely be found. 


23But see Darling J., Scintiliae Juris. 

24Stevas, op. cit. Appendix 1. 

25Stevas op. cit. discussing D. H. Lawrence’s The Rainbow at pp. 93-5 
28Stevas op. cit. Appendix 2. 





